


THE 


MONTHLY LAW REPORTER. 


AUGUST, 1859. 


THE USE OF THE SEAL. 


Ratio est legis anima, mutata legis ratione mutata est lex. 


The use of the sealas a legal formality is of very ancient 
date. An invention of an unlettered age, it has outlived all 
other formalities of contemporaneous origin, growing like 
it out of the necessities of the time, which have been used 
to symbolize or solemnize legal acts; and continuing in use, 
even when as far back as the time of Blackstone, it was 
thought that the reasons for it had ceased by the possession 
of the more enlightened art of writing.* No other for- 
mality ever had so universal use. Traces of it are found 
in the history of every nation, where distinct rights to pri- 
vate property have been recognized. In the common law, it 
has been made the general test of the character of legal 
obligations, the source of their general division into simple 
contracts and specialties, the differences of the legal nature 
and treatment of which form no unimportant or easy part 
of a legal education. 

But it is only a form, and where forms and ceremonies 
are regarded with so little favor as in this country, it is not 
surprising that there has been a disposition to allow it to 
fall into disuse here, and to disregard the distinctions of 
which it has been the source. 


* Com. vol. 2, p. 305. 
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194 The Use of the Seal. 


The inquiry therefore proposed here, is, whether the use 
of the seal according to the statute requirement is longer 
needed or defensible ; whether the reason of the law being 
changed, the law itself may not be repealed. 

It will not be contended that the reasons for its origin 
are now in force, or, if they are, that the present character 
of the seal satisfies them. As has been said, its origin 
sprung from necessity; it was an expedient of the time. 
Its object was the identification of the owner or the person 
using it.* 

“The method of the Saxons,” says Blackstone,t “ was, for 
such as could write, to subscribe their names, and whether 
they could write or not, to affix the sign of the cross, which 
custom our illiterate vulgar do for the most part to this day 
keep up, by signing a cross for their mark when unable to 
write their names.” “In like manner,” says he,} “and for the 
same reason, the Normans, a brave but illiterate nation, at 
their first settlement in France, used the practice of sealing 
only, without writing their names, which custom continued 
when Jearning made its way among them, though the reason 
for doing it had ceased;” and it cannot be doubted, con- 
sidering the then character of the seal, and the laws con- 
cerning its forgery or unlicensed use by another than its 
owner, that, as such an instrument of identification, it was 
successful ; — it then had a distinctive character. “ When 
sealing was the principal formality,” says Burrill,$ “in the 
execution of instruments, the seal used by a donor or 
grantor was emphatically and literally Ais. It was his 
private seal, bearing some peculiar device by which it was 
known, so that the deed or charter upon which it was im- 
pressed was, by that circumstance, known to have been 
executed by him.” Blackstone also says: “In the reign of 
Edward I., every freeman, and even such of the more sub- 
stantial villeins as were fit to be put upon juries, had their 
distinct, particular seals.) Other evidence that such was 
its character is gathered from the method taken to secure 
themselves from imposition in case of the loss of a seal: as 
in one of the Clause Rolls of Edward I. it is reported that 
one Henry De Pergount came into court and publicly de- 


. >. Law Dic.; 4 vol. Griffith’s Annual Law Register ; Bl. Com., vol- 2, p. 205. 
t Ibid. 

t Ibid. 

§ Law Dic., ‘Title Seal;’’ See Hilliard on Real Prop., vol. 2 
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clared that ‘he had lost his seal, and that if any instrument 
should be found sealed with that seal after that date, it was 
of no value or moment.’” And Bretton says that it was 
customary in such cases “to have public notice of the loss 
given in churches and market places ;” a method of caution 
much similar to our public notice of the loss of negotiable 
instruments. 

It cannot be said that the seals now in use have this dis- 
tinctive character, or that they are of use for the purpose 
of identifying the person using them, in the least. Proba- 
bly not one in a thousand bears a distinguishing mark or 
feature; even it is well established that many persons sign- 
ing may use the same seal.* 

A scrawl or flourish of the pen for this purpose is much 
better, as a moment’s reflection will show, and in a ma- 
jority of the States is now substituted for it;+ though 
whether it is to be taken as a seal with the ‘legal dis- 
tinctions attending it, is left to be gathered from the inten- 
tion of the parties in tho instrument,t which must be the 
only true and safe test of the character of an instrument; 
all others being necessarily purely accidental. “To reject 
this safe and reasonable rule of considering the character 
of an instrument as the parties to it did, however venerable 
the wax-seal for its antiquity, which has been exploded by 
nearly all the States, would be to reject the light of expe- 
rience and modern advancement for the maxim of a bar- 
barous and unenlightened age.”’$ 

It has been urged for the use of the seal, that it is an evi- 
dence of deliberation; that it requires time to affix it, and 
so argues solemnity, &c. Words pass from man to man 
more lightly and inconsiderately, but when the agreement is 
by deed, there is more deliberation; for when a man pro- 
poses a thing by deed, first, there is the determination of 
the man to do it, and upon that he causes it to be written, 
which is one part of deliberation; and afterwards he puts 
his seal to it, which is another part of deliberation; and 
lastly, he delivers the writing as his deed, which is the con- 
summation of his resolution. So that there is great 
deliberation used in the making of deeds, for which reason 
they are received as final to the party, and are judged with- 


* Hilliard’s Abr., vol. 2, p. 293; 5 Cushing, 359; 7 N. H. Rep., 230; Perkins, sec. 154. 
t See Kent's Com., vol. 4, p. 453. 

¢ 2 Gill and Johnson, Trasher v. Everhart, Clay’s Digest, 158. 

§ 1 McLean's Rep., 462. 
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out examining upon what cause or consideration they were 
made.” * 

But is this metaphysical argument sound? It supposes 
that the instrument or deed is written and the seal affixed 
by the hand of the signer, which every conveyancer knows 
not to be the fact in the vast majority of cases; then it 
takes no longer to sign with than without a seal; and is 
the mind always deliberating upon the effect of a purely 
mechanical labor of the hands? or, if so, why not require 
two seals? it would insure so much more deliberation. Or 
if the length of time occupied in its execution is the meas- 
ure of the validity of an instrument, then it may be judged 
at once according to its length or rapidity of penmanship! 

But we do not think that these reasons for the use of the 
seal would now be urged; the briefest glance at them will 
at once show their absurdity. 

Yet, leaning towards a conservatism, which allies to it- 
self a feeling of safety at least, it were better to allow it 
to remain, than, abolishing it, fly to “evils we know not of,” 
unless some good reasons can be shown for such an act. 

Its abolition would be a step towards that uniformity so 
essential to convenience and encouragement of interna- 
tional commerce, and in matters of legal forms and practice 
the several States sustain the relation of foreign nations; 
a step toward that general harmony of law which, says 
Mr. Chief Justice Story, “would elevate the policy, sub- 
serve the interests and promote the common commerce 
of all nations.” + 

The States that have abolished the waxen seal are now 
much in the majority, and there is no intimation that they 
or justice have suffered by it, or that it will again be made 
a statute regulation and requirement. A brief glance at 
the reports will show how much inconvenience and litiga- 
tion has grown out of the want of uniformity in this par- 
ticular.t Every practical lawyer almost has had experience 
of them. 

It is a mere formality; and as such, a multiplier of proofs, 
increases the liability to mistakes as it increases technicali- 
ties, and renders the path to justice more intricate and 
perilous. In New Hampshire,$ the statute still requires 

* Plowden, see ‘‘ Specialties.” 

+ Conflict of Laws, sec. 645. 

t Cases in point: 2 Caines’ Rep., 362; 4 Cowen, 508; 8 Peters, 361; 1 Bos. and Pull, 
are) Hl. is the only State now requiring wills to be sealed; see 14 N. H. Rep., 393. 
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wills to be sealed, strangely enough, in that branch of ' 


jurisprudence where everything is professed to be left to 
be gathered from the language. of an instrument, and the 
widest scope of construction allowed in obtaining the inten- 
tion of the testator. 

“Tt would be strange, indeed,” says an eloquent writer, 
arguing the case between the waxen seal and scroll, “if a 
court should now say a man must lose his land or money 
because the grantor had put an ever-enduring character as 
his seal, instead of a smear of paste, wafer, wax or gum!”* 
But so it has been and must be decided under the present 
statute requirement.”t Mistakes must occur until all men 
are educated technical conveyancers, in this matter; be- 
cause the statute requires what is neither suggested by the 
nature of the act, nor seen to be essential to its validity. 

It may be objected that the abolition of the seal would 
take with it the entire distinctions between simple con- 
tracts and specialties ;{ too much to risk for the object. It 
might be so, if, as the general definition of specialties in- 
timates — that they are only characterized by the seal — 
were the fact; but with the seal are usually associated ac- 
knowledgment and attestation, which are without doubt 
strong evidences of good faith and fair dealing. 

It is not now proposed to speculate upon what would be 
the effect of abolishing all distinctions, in courts of Jaw, 
between contracts, and applying to all the same rules of 
construction and tests of faith; and yet we have alway 
doubted whether many sound reasons can be adduced why 
one should be entitled to more credit than another, when 
the difference is only in form. Why may and ought not 
the consideration of a contract under seal be examined as 
well as one without or not under seal? Is it less likely to 
be oppressive, inequitable or mala fide? On the contrary, 
are they not more likely to be of this character, as it 
is known that in this form investigation would be pre- 
cluded ? 

Adopting then the maxim of the common law, which has 
justly extolled “the application of the dictates of natural 
justice and of cultivated reason to practical cases,” that 
ratio est Legis anima, §c., the case is submitted whether 
the use of the seal in its present character longer defen- 


sible. J. B. R. 


* 4 Mass. 443. 
t 4 Kent’s Com., 
+ Griffith’s prey Law Register, vol. 2. 
































198 District Court of the United States. 


United States District Court, Massachusetts, May 14, 1859. 
In Admiralty. 


THe Bark Epwin.—Buckley, Claimant. 


The signing of a bill of lading after damage to the cargo will not in- 
crease the liability of the carrier. 

The rights of the parties are fixed by the disaster. 

Where the owner successfully repudiates a bill of lading, he cannot at 
the same time set it up as merging a prior contract. 

Where, pursuant to a contract of affreightment, the master of a ship had 
taken part of the cargo into his custody at Mobile, and conveyed it a 
distance of several miles in a steam lighter to his ship, but it was 
destroyed by the bursting of the boiler while alongside, and before it 
was taken on board, it was held that the owner of the goods was entitled 
to recover for the damage sustained, and had a lien therefor upon the 
ship. 

This Sectinn is not inconsistent with the decisions in the schooner Free- 
man, (18 Howard), and the Yankee Blade (19 Howard). 

The court will not, in such case, inquire whether the steamer was sea- 
worthy, as that would not exonerate the carrier. 

The bursting of the boiler was not a peril of the sea or of navigation. 


SpracuE, J. This was a libel in rem promoted by the 
Naumkeag Steam Cotton Company. 

The facts were agreed in writing as follows: 

“In December last, the vessel was at Mobile; the 
master, through a shipbroker, agreed to take for the 
libellant 707 bales of cotton to Boston for the freight 
stipulated in the bills of lading. 

“Vessels drawing over a certain depth of water cannot 
pass the bar below Mobile, and vessels which can in ballast 
take on board at Mobile enough to load them so that they 
can pass the bar, are then towed down below it. The 
residue of their cargo is then brought to them in steam 
lighters. Vessels drawing too much water to pass the bar 
are wholly loaded in this manner. 

“In either case, when the vessel is ready to receive 
cargo, the master gives notice to his consignee, or the 
broker through whom his freight is engaged, that he is 
ready, and engages for the ship a steam lighter for the 
purpose, and pays therefor on account of the ship. The 
lighterman applies to the consignee of the ship, or broker, 
and receives an order for the amount of bales to be de- 
livered to him from the cotton press. He receives it there 
to carry to the vessel, and gives his own receipt for it. On 
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delivering the same on board of the vessel, he takes a 
receipt from the mate or some other officer in charge. The 
bills of lading are subsequently signed and deliv ered. 

“The Edwin received the principal part of her cargo at 
the city, and was then towed down below the bar to receive 
the residue. The master employed the steamer F. M. 
Streck for this purpose, and on the 20th of December 100 
bales were laden on board of her at the Press to be taken 
down, for which the master of the steamer gave a receipt. 
After she had arrived at the side of the Edwin, but before 
any part of the 100 bales was taken out, or receipted for, 
her boiler exploded, by which all the cotton was thrown 
into the water, and the boat sank. Fourteen bales were 
picked up by the crew of the Edwin, and brought to Boston 
with the balance of 607 bales mentioned in the bills of 
lading. Eighty were picked up by other parties, wet and 
damaged, and were surveyed and sold; four remain in the 
hands of the ship broker at Mobile for account of whom it 
may concern; and two were lost. 

“December 28th the master signed bills of lading, in- 
cluding said 100 bales, being advised that he was bound to 
do so, and that if he refused his vessel would be arrested 
and detained. 

“On arrival in Boston, the master delivered 607 bales, 
and tendered fourteen which the consignees refused to 
accept, on account of their being damaged. 

“It is customary in insurance on goods at and from 
Mobile for the insurers to assume the risk of lighterage. 

“Tf the court should deem it material whether the 
steamer employed was or was not fit and suitable for that 
purpose, either party may introduce evidence relating to it.” 

It is contended by the counsel for the claimant —first, 
that the bill of lading has no validity, as it was signed 
after the disaster; second, that the libellants cannot sue 
upon the original contract, because that was merged in 
the bill of lading; third, that no lien ever existed upon the 
vessel ; and fourth, that there was no liability if the steamer 
was fit and suitable. 

The first position is sustained. The master could not, 
after the loss had occurred, create a liability by signing 
the bill of lading. The rights of the parties had been 
previously fixed, and the bill of lading was wholly inopera- 
ive. 
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The second objection cannot be sustained. The claimant 
himself having repudiated the bill of lading, and successfully 
denied that it has any validity, cannot at the same time set 
it up as an instrument of sufficient efficacy to merge or 
supersede the prior contract. 

The third objection is that which has been most relied 
upon and requires the greatest consideration. 

The master, acting within the scope of his authority, 
made a contract of affreightment for the transportation of 
acargo of cotton from Mobile to Boston. By the usage 
which was imported into this contract and made a part of 
it, the master was to receive the cotton at the mill, which 
it is verbally agreed was on a wharf, and so situated that 
the cotton could be taken therefrom on board a lighter. 
Pursuant to this contract, the master procured such lighter 
or boat as he saw fit, and received the 100 bales of cotton 
on board thereof, and, by his agent, gave a receipt therefor 
to the libellants, and it was conveyed under the master’s 
direction and authority, a distance of some miles to the ship ; 
but while alongside, and before the cotton had been taken 
on board, the boiler exploded, and the damage occurred. 
Now, it is insisted in behalf of the claimant, that inasmuch 
as the cotton was never actually on board the ship, no lien 
upon her ever existed, and the opinions of the Supreme 
Court in the schooner Freeman (18 Howard 188) and the 
Yankee Blade (19 Howard 90), are cited in support of this 
position. And it must be admitted that it is covered by 
the language used arguendo in the opinions of the court in 
those cases. In the first, it is said: 

“Under the maritime law of the United States, the vessel 
is bound to the cargo, and the cargo to the vessel, for the 
performance of a contract of affreightment; but the law 
creates no lien on a vessel as a security for the perform- 
ance of acontract to transport cargo, until some lawful 
contract of affreightment is made, and a cargo shipped 
under it.” 

And in the second, it is said: 

“Tf the cargo be not placed on board, it is not bound to 
the vessel, and the vessel cannot be in default for the non- 
delivery, in good order, of goods never received on board ; 
consequently, if the master or owner refuses to perform his 
contract, or for any other reason the ship does not receive 
cargo and depart on her voyage according to contract, the 
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charterer has no privilege or maritime lien on the ship for 
such breach of the contract by the owners, but must resort 
to his personal action for damages as in other cases.” 

These, however, are only dicta, not decisions, the cases 
not calling for them. The first was where the master had 
been induced by fraud to sign a bill of lading for goods 
never shipped, and never intended to be put on board. 
And it was held that the master had no authority to sign 
the bill of lading, and that neither the vessel nor the 
general owner was bound thereby. The other case in 
19 Howard was only a contract in the nature of a partner- 
ship, as the court viewed it, by which an owner of one 
steamer agreed with the owner of another steamer that 
each should put his boat on a certain line of travel, to 
make connecting links for the transportation of passengers. 

The remarks of the court, therefore, which have been 
cited, although entitled to great deference, are not of bind- 
ing authority. 

The language of the court is general. The cases did 
not require any careful consideration of limitations or 
conditions, or of explanations of what should be deemed 
the lading of goods on board, or equivalent thereto, and 
looking at the whole scope of their observations, it is not 
to be inferred that they would have applied the language 
which has been quoted to a case like the present. In these 
opinions stress is laid upon the necessity of reciprocity be- 
tween the merchandise and the ship. In 19 Howard, page 
90, it is said: “The obligation is mutual and reciprocal. 
The merchandise is bound or hypothecated to the vessel 
for freight and charges, (unless released by the covenants 
of the charter party,) and the vessel to the cargo.” 

I cannot but think that the language of the court was 
intended to apply to contracts purely executory, and not to 
those which had been executed in part. Here the mer- 
chandise had been delivered to the master, and by him con- 
veyed by water the distance of several miles in execution 
of his contract. And he certainly could have held it even 
as against the owner until paid what he had a right to 
demand; in other words, he had a lien thereon. 

The merchandise, then, was holden to the owner of the 
ship, which is all that is meant by saying that they are 
bound to the ship; and why, then, was the ship not bound 
to the owners of the goods. The latter being held, recip- 
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rocity requires that the former also should be bound. Such 
a taking on board and transportation by the lighter is, in 
legal contemplation, equivalent to taking on board the ship. 
The contract of affreightment was for the employment of 
the ship; and the use of the boat was merely subsidiary 
and in execution of that contract. Suppose a master taking 
his cargo at the wharf or shore uses the ship’s boats to 
transport it to her while lying in the roads, would not the 
possession of the goods in the boats be the same, in effect, 
as taking them on board the ship? and can it make any 
difference whether the boats so used have been purchased or 
only hired for a term of time, as for a year, or a voyage, 
or for the occasion? It is the substitute for the ship. 
Whether a vessel may be subject to a tacit hypothecation 
for a breach of a contract of affreightment where the mer- 
chandise has not been delivered to the carrier, is a ques- 
tion which deserves careful consideration before it is 
answered in the negative. 

In the Flash, 1 Abbott, Ad. Rep., 70, Judge Betts held, 
that such a lien might exist, but subsequently, in July, 
1857, according to a newspaper report, he made a contrary 
decision, not because he had changed his own views, but in 
submission to the opinions in 18 and 19 Howard. These 
cases, however, as we have already seen, decide no such 
question. The cases of Morewood vy. Pollok 18 English 
Law and Kq., 341, and the Tangier, 21 Law Rep. 6, have 
been cited to show that goods in a lighter, or on a wharf, 
although in the custody of the carrier, are not deemed to 
be on board the ship. The question there decided arose 
under the Stat. of Geo. III., c. 86, and the Act of Congress 
of March 3, 1851, 9 Stat. at Large, 635, exempting the 
carrier from liability for goods taken on board his vessel, 
if burnt by a fire occurring in or on board the vessel; and 
the decisions were that the court would not extend the 
exemption beyond the language of the statutes. It was 
merely the construction of a positive enactment, and can- 
not aid us in determining what should be the rule of lia- 
bility deduced from the principles of maritime law. The 
exemption created by these statutes may well be said to be 
stricti juris, and such was, in effect, the decision of the 
court in refusing to extend it beyond the import of the 
words used by the legislature. I am aware that it has of 
late been repeatedly said by high authority, in 19 Howard, 
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that liens created by the common maritime law are strict: 
juris. But I have seen:very little explanation of the mean- 
ing of that phrase. W here a right is created by statute, 
it is not to be extended beyond a fair construction of the 
language of the positive enactment. But where it is given 
by the common law, it is coextensive with the reason and 
principle upon which it rests, and is not to be restricted to 
the precise facts of the cases in which it happens to have 
been heretofore presented, nor even to the phraseology 
which the court may have used in upholding the right in 
particular cases. A court does not create the right, and 
their attention is drawn only to the facts of the case in 
which they assert it, and to which their language should 
properly be confined. A statute right of exemption may 
be said to be stricti juris,and not to be extended by analogy 
to other cases, although we might suppose that it would 
have been reasonable for the legislature to have embraced 
them. But to apply the rule by ‘which we construe a stat- 
ute to judicial decisions of a common law right which rests 
upon reason and justice, or even to the language of the 
court in giving their opinion upon special circumstances, 
would be to deprive the common law, whether of the land 
or sea, of the glory of being a code of principles capable 
of such expansion and adaptation as to comprehend and 
govern the infinite variety of novel facts and circumstances 
growing out of the advance of civilization, and new 
branches and complications of business. 

Pardessus (Droit Com., vol. 3, 597) is the authority 
cited for the proposition that maritime liens are of strict 
right. But he is there reasoning upon the Code de Com- 
merce. Having stated that by article 191 a lien is given 
on ships for the premium of insurance on ships, he raises 
the question whether it is to be inferred by analogy that 
there is a lien on goods for the premium of insurance on 
goods. And after saying that from the silence of the Legis- 
lator as to the latter it may be inferred that he did not 
intend to embrace them, he goes on argumentatively to 
give other reasons why such privilege does not extend to 
goods, and says that liens are stricti juris, that they are 
exceptions from the general rule of equality of right in 
creditors, and are not to be extended, by analogy, from one 
case to another. All this is fairly to be taken to have 
reference to the liens upon which he has been commenting, 
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which were created by positive enactment. The reasoning 
of Pardessus seems to have no application to privileges 
given by the common maritime law. His language shows 
that he is speaking of the written, and not of the unwritten 
law. He says: “An exception ought to be expressly 
stated and to be confined 1o its terms; it does not extend 
by logical consequence from one case to another.” But he 
is here only stating the argument against the lien for pre- 
mium of insurance on goods. He subsequently states the 
argument on the other side, to which, in conclusion, he 
seems to give the preference. 

The first time, as far as I recollect, that this citation 
from Pardessus is to be found in our reports is in The Kier- 
sage, 2 Curtis, 424. But there the subject matter was a 
lien created by a statute of the State of Maine. It rested 
wholly upon positive enactment. 

The case of the Tangier is a direct authority for the 
proposition that a vessel may be subject to a lien ‘for dam- 
age to goods when not on board of her. There the mer- 
chandise had been transported to the port of destination, 
unlivered and placed upon the wharf. But being still in 
the custody of the carrier, the vessel was held responsible 
for its loss. This is somewhat stronger than if the goods 
had been destroyed in being transported in the lighter 
from the ship to the shore; and, if in such case the vessel 
is subject to the hypothecation, why not where the goods 
were destroyed in being transported in a lighter to the 
ship? In both they are in the custody of the carrier, who 
is responsible for and actually conveying them in perform- 
ance of his contract. Why should the same circumstances 
carry with them a liability when occurring at one end of 
the voyage, and not when arising at the other? 

The fourth ground of defence is that if the steamboat 
was suitable for the purpose of conveying this cotton there 
is no liability on the part of the carrier. This cannot be 
sustained. The carrier is not exempted from liability 
merely because the boat or ship which he employs is sea- 
worthy; that is, fit and suitable for the voyage. It is not 
contended that the explosion in this case was a peril of the 
sea or of navigation, within the meaning of those terms as 
used in bills of lading and other maritime contracts. 

Decree for the libellants for $7000 and costs. 

Milton Andros, for the libellants. 

F. C. Loring, for the claimant. 








Vice-Admiralty Court, Lower Canada. 


[From the Daily Advertiser. } 


Vice-Admiralty Court, Lower Canada. 
THE PALMYRA. 


Salvage — Raising a sunken vessel. 


This was a cause of salvage, promoted by Russell D. 
Bartlett, owner and master of the steamer Dirigo. 


Buack, J. The Palmyra, a vessel of five hundred and 
eighty-six tons, having on board a cargo of about seven hun- 
dred and sixty tons of railway iron, sailed from the port of 
Newport in England, for Quebec, on or about the 13th of 
June, 1858, and reached the lower part of the river St. 
Lawrence without accident; but, on the 31st of July, she 
ran ashore on Red Island Reef. She was taken off the reef 
by the steamer Princess Royal, which was sent down from 
Quebec to her assistance, and was proceeding towards 
Quebec in tow of the steamer, when, on the 5th of August, 
at about one o’clock in the morning, she struck on White 
Island Reef; she there dropped her anchor, and remained 
with about three feet of water under her for an hour and a 
half, when she parted her chains and went over part of the 
reef, in doing which she knocked out her stern post, and 
received other damage, and, in consequence, she sank in 
about two hours and a half afterwards. 

White Island Reef is about ninety-six miles below Quebec, 
on the north side of the south channel of the river, which 
is there about eight miles and a half wide, being divided 
into two channels by the island, about five miles from 
.the south shore, and three miles from the north shore; the 
reef extends about three miles from the island towards the 
north-east. The place where the Palmyra lay is a very danger- 
ous one, and very much exposed to the prevailing winds and 
currents, and it is in evidence that she had floated, or had 
she been less heavy, she would have been forced over the 
reef and lost. 

After she sank the master left her, and proceeded to 
Quebec to obtain assistance, and to consult with Mr. Fry, 
the Lloyd’s agent, as to the best course to be pursued. It 
was agreed that one Glennie, a diver, should be employed 
to go down to the Palmyra to inspect her bottom, and to 
report to Mr. Fry, by telegraph, the state in which he should 
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find her; but before he went down, Russell D. Bartlett, the 
promoter, having offered his services to save the vessel an 
arrangement of some kind was made with him on the subject. 
The promoter was the owner and master of a steamer called 
the Dirigo, of one hundred and eighty tons burthen, and one 
hundred and fifty horse power, provided with a very power- 
ful steam pump, a diving apparatus, and machinery for rais- 
ing vessels. She had on board, besides the master, a crew 
consisting of a mate, two carpenters, three smiths, one diver, 
two firemen, one engineer, four or five sailors, one steward, 
and one pilot, in all eighteen. She was a new vessel, and 
having never been tried, the promoter was anxious to show 
her powers. The result of an unusually large mass of 
evidence is to satisfy me, that the understanding between 
the promoter and the master of the Palmyra was, in effect, 
that if the promoter saved the ship or her cargo, he should 
be well remunerated, but that if he failed in his attempt, he 
should have no remuneration whatever. There appears to 
have been no agreement for any specific sum, and, indeed, it 
was impossible to put any value upon the work, before 
knowing the difficulties to be encountered. It is certain 
that he was to get nothing if he did not save the vessel, 
and the risk he thus ran is undoubtedly an element to be 
taken into account in estimating the remuneration to which 
he was to be entitled if he succeeded. 

It is proved that on the 6th of August, the promoter, in 
the Dirigo, left Quebec for White Island Reef, with the 
crew already mentioned, taking down Glennie, the diver, as 
far as the Pillars, and the master of the Palmyra. It is 
also proved to my satisfaction that the promoter, with great 
skill, ingenuity and perseverance, at great risk and expense, 
— extending, even, to obtaining from Quebec new castings 
and machinery for his steam pump, and bringing down a 
steamer from Quebec on his own responsibility, when the mas- 
ter of the Pa/myra refused to do so, alleging that the case was 
hopeless, — did raise and save the P almyra and her cargo, 
and that he brought her to a safe place at the Brandy Pots. 
That this was effected by the very ingenious, novel and ex- 
cellent machinery on board the Dirigo, and the great skill 
and experience of her master and crew, most of whom were 
picked men and excellent mechanics ; and that all this was 
done when the master of the Palmyra was ready to aban- 
don the vessel as utterly lost, and when even her cargo 
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could only have been partially saved by diving, at a cost of 
from forty to seventy-five per cent., and this only, provided 
the weather continued moderate a sufficient length of time. 
The fact that the master stripped the vessel of ‘her rigging, 
and sent it to Quebec, places in a very strong light his opin- 
ion of her desperate position; and Mr. Menzies, Llyod’s 
surveyor for the river St. Lawrence, says, in his evidence 
in the case, that he considers the salvage of the vessel from 
so very dangeous a place as White Island Reef, a very great 
feat, which could only be achieved by powerful machinery 
and men of experience. To the same effect is the evidence 
of Mr. Gourdeau, the inspector of pilots, who saw the 
Palmyra as well on White Island Reef as at the Brandy 
Pots. 

The Dirigo and the crew were employed in these ser- 
vices during ; about thirty days. It is proved that the pro- 
moter declared himself ready and able to bring the P almyra 
to Quebec, remaining alongside of her with the Dirigo, and 
her pumping apparatus, and working it in the same manner 
as he had done in raising her and bringing her from White 
Island Reef to the Brandy Pots; and though there is some 
difference of opinion on this point among the witnesses, 
there seems to me no reason to doubt that his efforts would 
have been as successful as they had previously been. 

After the Palmyra was put in a safe place at the Brandy 
Pots, and after the master had expressed his satisfaction 
with the success of the promoter’s labors, Mr. Fry and the 
master sent down from Quebec to the Brandy Pots, Mr. 
Dinning, a gentlemen extensively engaged in ship-building, 
and although it appears that he expressed doubts as to the 
feasibility of the promoter’s plan, he so far acceded to it, 
that he went with the master and promoter on board the 
Dirigo to River de Loup, and telegraphed to Quebec for two 
steamers to tow the Palmyra, while the Dirigo should keep 
her afloat with the steam pump. It was not until after the 
arrival of these steamers at the Brandy Pots, that the mas- 
ter became alarmed lest the speed with which the vessel 
would be drawn through the water should open the leak in 
her; and that with the advice of Mr. Dinning, he declined 
to allow the promoter to take the Palmyra to Quebec, and 
declared his intention to engage Mr. Dinning to platform 
her, and notified the promoter of his decision, and that he 
no longer required the services of the promoter or his 
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crew. The Palmyra was subsequently platformed, brought 
to Quebec, and repaired. 

Under all the circumstances, I am bound to declare that 
the services rendered by the promoter were exceedingly 
meritorious and useful, that in fact he saved the vessel and 
cargo, and that he ought to be fairly remunerated. The 
appraised value of the vessel is £1055 17s. 2d. currency, 
and that of the cargo is £5376 6s. 2d. currency. The actual 
disbursements of the promoter during the time he was em- 
ployed, appear to have rather exceeded £500 currency, with- 
out including the value of his own services and time, and to 
this sum I consider him entitled for them. The value of his 
vessel, machinery and apparatus, is stated at forty-five thou- 
sand dollars; and that the risk of the total loss of these 
must have been great, is shown by the fact that he could 
obtain no insurance on them while engaged in saving wrecks. 
The actual wear and tear must have been considerable. For 
the services of the promoter, the use of his vessel and ma- 
chinery, risk, interest, and wear and tear, I think he is fairly 
entitled to a further sum of not less than £700 currency, 
and I accordingly award to the promoter for salvage ser- 
vices to the Palmyra, the sum of one thousand pounds ster- 
ling, to be apportioned upon the ship and cargo, according 
to their respective appraised value, with costs. 





Supreme Judicial Court of Massachusetts. 
Cases argued and decided at Boston, in January, 1859. 
Hampshire, Franklin, and Hampden Counties. 
Howe v. MERRICK. 


Evidence — Executors and administrators. 


Under St. 1857, ch. 305, § 1, an executor or administra- 
tor who is a party to a civil action or proceeding may 
testify as to acts or contracts done or made before the 
probate of the will or the appointment of the administrator, 
although the other party can only testify to matters since 
such probate or appointment. 

C. Delano and I. F. Conkey, for plaintiff. 

N. A. Leonard, for defendant. 
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AYERS v. AYERS. 


Evidence — Executors and administrators. 


In an action of tort against the executors of a deceased 
person to recover money which the deceased had agreed 
should be paid after his death to the plaintiff, that agree- 
ment is the contract or cause of action on trial, and the 
plaintiff cannot be a witness under St. 1857, c. 305, to 
prove it. 

S. T. Spalding, for plaintiff. 

R. A. Chapman, for defendant. 


Casot BANK v. BOARDMAN. 


Insolvent law — Proof — Security. 


It is no objection to the proof of a debt in insolvency 
against a manufacturing corporation, that the creditor helds 
collateral security from an officer of the corporation who 
is individually liable for its debts. 

J. Wells, for appellants. 

G. T. Davis, for appellees. 


Cook v. CooK. 


Waste -— Tenant in dower. 


It is waste for a tenant in dower to whom two distinct 
parcels of land with a house on each are set off for her 
dower, to take firewood from one of the parcels of land 
for the use of both houses. 

G. T. Davis, for plaintiff. 

J. Wells, for defendant. 


PAINE v, WAITE. 


Insolvent law — Preference. 


A mortgagee of a stock of goods took in renewal of his 
mortgage, and pursuant to a verbal agreement made con- 
temporaneously with it, another mortgage of the stock of 
goods as altered and added to by subsequent sales and 
purchases. 

Held, that if the second mortgage was made within six 
months of the insolvency of the mortgagor, it was void 
14 
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under the insolvent laws, and the mortgagee could not hold 
the goods against the assignee in insolvency of the mort- 
gagor, under either mortgage. 

E. W. Bond, for plaintiff. 

F. Chamberlin, for defendant. 


MERRILL v. WILBRAHAM. 
Town — Defect in highway. 


A town is liable for damages resulting from a defect in 
the highway occasioned by the digging up of the way by an 
aqueduct corporation under Rev. Sts., ch. 40, § 9,and which 
has continued twenty-four hours. 

Rt. A. Chapman, for plaintiff. 

C. A. Winchester, for defendant. 


Middlesex County. 


Apams v. Brown. 
Recognizance — Execution — Specification of amount. 


A recognizance taken under St. 1855, ch. 444, § 9, “in 
the sum double the amount of the execution hereinafter 
named,’’ which neither particularly specifies the amount of 
the recognizance nor all the sums of which it is composed, 
is void. 

S. A. Brown and T. A. Sweetser, for plaintiff. 

B F Butler, for defendant. 


Srp.ey v. EL.is. 
Adverse possession — Way. 


Using a way over land with the knowledge of the owner 
of the land, although commencing in a trespass, and known 
to be such at the time by the trespasser, is evidence from 
which the jury may infer a right by prescription, if contin- 
ued for twenty years without intermission, adversely and 
under a claim of right. 

J. Rutter, for plaintiff. 

R. F. Fuller, for defendant. 
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THORNTON v. ADAMS. 


Action — Evidence — Bond. 


In an action upon a bond, proof of the bond without 
any evidence of a breach, does not make a prima /fucie 
case. 

A. F. L. Norris, for plaintiff. 

W.S. Gardner, for defendant. 


PIERCE v. EATON. 


Insolvent law — Debt merged in judgment. 


A certificate of discharge under the insolvent law is a 
bar to an action on a judgment rendered before the com- 
mencement of proceedings in insolvency, and since the in- 
solvent law took effect upon a debt due before that law 
took effect, and which, therefore, would not have been dis- 
charged unless merged in the judgment. 

C. P. Judd, for plaintiff. 

J. H. Tyler, for defendant. 


Rocers v. Rurrer. 


Bill to redeem from tax sale. 


A person in possession of land under an agreement from 
the owner for a conveyance apon certain terms, may main- 
tain a bill in equity against a third person, under St. 1849, 
ch. 213, to redeem the land from a sale for non payment 
of taxes; and a breach of the plaintiffs stipulations in the 
contract for the conveyance to him is no defence to such a 
bill. 

B. F. Butler, for plaintiff. 

E. R. Hoar, and G. A. Somerby, for defendant. 


SAVAGE v. REARDON. 


Bastardy — Evidence. 


On the trial of a bastardy process, the fact that the com- 
plainant in the time of her travail charged the respondent 
with being the father of her child, is admissible in evidence 
to corroborate her. 

B. F. Butler, for complainant. 
A. R. Brown, for respondent. 
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PLYMPTON v. WOBURN. 


Town way — Damages — Evidence. 


On the trial before a sheriff's jury in a proceeding for 
damages for land taken to make a town way, it appearing 
that the travelled way was made by filling up the centre of 
the location to higher level than the remainder of the loca- 
tion, and higher than the petitioner’s adjoining land, and 
that the petitioner, in order to build upon his land to advan- 
tage, must place the underpinning of his buildings higher than 
the grade of the travelled way, and that there would then 
be no practicable way of passing from the travelled way to 
these buildings without filling up the intermediate portion 
of the location, and one of the issues being whether the pe- 
titioner’s land was increased in value for building lots by 
the opening of the way, it is competent for the petitioner to 
show what would be the cost of filling this intermediate 
space. 

D. J. Richardson, for petitioner. 

B. F. Butler and J. P. Converse, for respondents. 


GoopricH v. WILLARD. 


Audita querela — Costs. 


Audita querela will not lie for an erroneous taxation of 
costs in a suit in this court, in which the party aggrieved 
had his remedy by appeal to the court from the taxation 
of the clerk. by Rev. Sts, ch. 121, $$ 27-28. 

B. Russell and C. R. Train, for plaintiff. 

B. F. Butler, for defendant. 


VEAZIE v. HOLMEs. 
Measure of damages on contract partially fulfilled. 


Where a contract is made for certain work to be done by 
the plaintiff for the defendant at an agreed price, and the 
work is only partially done, but is availed of by the defen- 
dant, the measure of damages is the contract price less 
what it will cost the defendant to complete the work accord- 
ing to the contract. And when the jury were simply in- 
structed to find the value of the work actually done, a new 
trial was ordered. 

G. M. Brooks, for plaintiff. 

J. Q. A. Griffin, for defendant. 
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Gerry v. GERRY. 

Misjoinder of wife — Injury to personal property — Nonsuit. 

A misjoinder by bringing an action of tort for injury to 
personal property in the names of husband and wife, instead 
of in the name of the husband only, is ground for nonsuit, 
or verdict for the defendant at the trial, unless an amend- 
ment be allowed. 

A. V. Lynde, for plaintiff. 


J. P. Converse, for defendant. 


KENT v. WILLEY. 


Seizure of intoxicating liquors. 


Under St. 1855, ch. 215, § 13, an officer cannot justify 
the seizure of intoxicating liquors without a warrant, with- 
out showing that a warrant for the condemnation of the 
liquors was obtained within a reasonable time after the 
seizure. 

N. St. J. Green, for plaintiff. 

B. F. Butler, for defendant. 


Norfolk County. 


CAPEN v. STOUGHTON. 


Damages for laying out highway — Motion to set aside verdict 
accepted by C. C. P. 

A petition for damages for laying out a highway, on 
which a verdict has been returned by a sheriff's jury and 
accepted by the Court of Common Pleas, may be ordered 
by that court to be brought forward at a subsequent term 
for the purpose of hearing a motion to set aside the verdict 
as having been rendered by mistake. 

E. Ames, for petitioner. 

E. Williamson, for respondents. 


Ninta Scuoout District iy Weymouta v. Loup. 


Power of School Committee. 


The general school committee of a town have a right to 
open a school house which the inhabitants of the school 
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district in which it is situated have voted to close, and which 
the prudential committee has closed. 

J. J. Clarke and FF. A. Kingsbury, for plaintiff. 

J. Weld and D. Humphreys, for defendant. 


Brrp v. GILL. 


Conditional judgment on mortgage — Set off. 


In entering conditional judgment for the amount due on 
a mortgage, a distinct debt due from the plaintiff to the de- 
fendant, cannot be set off. 

W. Colburn, for plaintiff. 

E. Williamson and E. Ames, for defendant. 


ADAMS v. PARKER. 


Writ to foreclose mortgage. 


The holder of a note secured by a mortgage, and of an 
assignment not under seal of the mortgage, cannot maintain 
a writ of entry to foreclose the mortgage. 

W. Lovering, for plaintiff. 

W. Colburn, for defendant. 


Essex County. 


Potrer v. Boston Locomotive Works. 
Mortgage of chattels — Agreement amounting to — Record. 


A. sold and delivered two locomotives to B., and took 
several notes of B. for the purchase money. After one of 
the notes had been paid and another dishonored, B. made a 
bill of sale of locomotives to A., and took back an agree- 
ment in writing, by which A. agreed to sell them to B. on 
payment of certain sums, (which were the same sums duc 
by the notes,) and, in the mean time, to allow B. to use the 
property, he keeping it in repair. Held, that the transac- 
tion amounted to a mortgage of the locomotives, which 
would not be valid against an attaching creditor of B., un- 
less recorded as a mortgage. 

O. P. Lord and E. FE’. Stone, for plaintiff. 

W. Brigham, for defendant. 


Supreme Court of Vermont. 


Russetu v. Hower. 
BAKER v. FERNALD. 


Jurisdiction in probate and insolvency — Constitutionality of act 
of 1858, ch. 98. 

The act of 1858, ch. 93, which transfers all the juris- 
diction of judges of probate and of judges of insolvency 
to judges of probate and insolvency, is constitutional and 
valid. 

B. R. Curtis, J. W. Perry, and O. P. Lord, for peti- 
tioners. 

S. H. Phillips and W. G. Choate, for respondents. 


Lapp v. KIMBALL. 
Amendment of ad damnum — Jurisdiction of justice of peace. 


An action brought before a justice of the peace in which 
the ad damnum is laid at more than. one hundred dollars, 
cannot be amended after judgment rendered by the justice, 
and an appeal to the common pleas, by reducing the ad dam- 
num, but must be dismissed for want of jurisdiction. 

W. C. Endicott, for plaintiff. 

J. P. Jones and W. A. Herrick, for plaintiff. 


GILE v. STEVENS. 
Flowing land — Damages. 


Under a complaint under Rev. Sts. ch. 116, for flowing 
lands, damages to manure which has been carted upon the 
land or to peat stacked upon the land, cannot be recovered. 

D. 8. Richardson, for complainant. 

J. G. Abbott and O. Stevens, for respondents. 


Supreme Court of Vermont. Burlington County, 
May Term, 1859. 


Jerome J. Hitt v. WesteRN VERMONT RarLRoaD Co. 


Appropriation of land by railway — Contract with landowner — 
Validity of appropriation cannot be tested by levy on execution. 
Where a railway company, before the definite location of 

their road, contract with the proprietor for the conveyance 
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to them of “such land as shall be required by them, on 
reasonable request,’ and after the road is located, and the 
lands which they deem requisite for depot purposes is de- 
fined by metes and bounds, and the company have paid the 
price stipulated in the contract, and a creditor of the com- 
pany had levied upon a portion of the land so designated 
for depot purposes, on the ground that it was more than 
the company required for such use, and the case had been 
refered to an arbitrator, who reported that a portion of the 
land so levied upon was unnecessary, either for the present 
or prospective use of the company, for the purpose for 
which it was taken, it was held, 

1. That the landowner, under the contract, could not be 
compelled to convey more land, or any greater estate there- 
in, than was necessary for the use of the company, and 
such as the company might take compulsorily under their 
charter. 

2. Where land is appropriated to the use of a railway 
company in the mode prescribed in their charter, whether 
for the road bed or for depot purposes, no such estate vests 
in the company as can be transferred to creditors by levy 
on execution. The estate thus vested in the company is not 
the ordinary estate in fee simple, or for life, or years, or 
for an indefinite time, or an equity of redemption, which 
are the estates made subject to the levy of execution in 
this State. It is a mere easement in the land,a right to use 
it in a particular mode, and for a particular purpose; and 
this estate would cease if attempted to be transferred to a 
person having no power to use it for this purpose, and the 
land would revert to the owner of the reversion. 

3. It is regarded as well settled, that when land is ap- 
propriated to the purposes of the road bed and other ne- 
cessary wants of a railway, in the mode prescribed by the 
charter and general laws of the State, such appropriation 
is conclusive upon all interested in that question, in 
all time thereafter, unless it be attacked in some mode 
operating directly upon the question of the appropriation. 
The necessity of the appropriation cannot be collaterally 
brought in question by parties only partially or incidentally 
interested therein. It is not competent to test the validity 
of the appropriation by successive levies upon the land. If 
this question is confided to the directors (through their en- 
gineers), their decision is so far of the nature of a judicial 
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act that, unless they act in bad faith, or recklessly, and 
under some undue influences, which is the same thing in 
law as bad faith, their decision is conclusive; and if they 
do act in bad faith, it should be brought in question as 
soon as discovered by those interested, whether the land- 
owners, or stockholders, or others, if such there be. 


State v. K. & P. 


Common seller — Jurisdiction of justice of peace. 


This is an appeal from a justice of the peace upon com- 
plaint for offences against the statute prohibiting the sale 
of spirituous liquors, &e. 

Held, that a justice of the peace has not jurisdiction to 
try the offence of becoming a common seller; but it is com- 
petent, nevertheless, for a justice to entertain a complaint 
for that offence, and, upon examination and inquiry, to bind 
over the offender for trial before the County Court. 

The joinder of such a count with other counts, for of- 
fences against the statute, where the justice has final juris- 
diction to try the offence, is no reason for quashing the 
complaint, or holding it insufficient on demurrer. Each 
count is to be regarded as several, and the justice may bind 
over for trial upon some of the counts, and give final judg- 
ment upon the others. 

And when the justice tries the case, without a jury, and 
does not find the respondent guilty upon the charge of be- 
ing a common seller, but does convict him upon other 
counts, from which he appeals, this does not bring up that 
portion of the complaint upon which there was no con- 
viction. 


Muzzey v. Scort. 
Trespass — Forcible entry. 


This is an action of trespass upon the freehold. The 
plaintiff owned the premises and the defendant had oceu- 
pied them, under some contract or permission which had 
expired. The defendant having no family at the time, was 
temporarily absent from the house, leaving it fastened, when 
the plaintiff entered, doing no damage and put out the 
plaintiff’s goods, without damage to them. The defendant 
soon after returned, and restored his goods, and continued 
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the possession. The County Court held the plaintiff could 
not maintain the action, his entry being tortious. 

But it was held that this decision was erroneous, and that 
such entry by the plaintiff, he having the right of entry and 
occupancy, was not a forcible entry, within the meaning of 
the statute against forcible entry and detainer, and that by 
such entry, in the absence of defendant, leaving no one 
in the actual possession of the house, the plaintiff was re- 
invested with the legal possession of the premises; and that 
consequently the defendant’s return, and restoring of his 
goods to the house, and resuming possession of it, was 
wrongful, and that he was liable therefor, in this action, as 
well as for his former wrongful possession, by holding over 
after his right of occupancy expired. 


State v. DENIN. 
“ Setting fire with intent to burn’’ — Actual burning not necessary. 


This is an indictment, in the language of the statute, 
“for setting fire with intent to burn” to a barn, &. The 
conviction was had in the court below, upon proof that the 
prisoner set fire to the hay in the barn, which burned so as 
to heat the floor in the hay loft, and somewhat discolor it, 
but not so as to char, or in any manner burn it, when it was 
discovered and extinguished. 

The court held, that the proof was sufficient to justify 
the conviction. Another section of the statute provided for 
the punishment of the offence of “burning” any building. 
This section of the statute seems to have been intended by 
the legislature to provide for the punishment of some 
lesser, or different offence, where the intent was the same, 
and the act the same, perhaps, but where the consequences 
were sooner arrested, so that no actual burning of the 
building or any portion of it occurred. 


HAcKetT v. CALENDAR. 


Levy of execution on trust property — Misrepresentation by cestui 
que trust. 

Where the person in possession of real estate is the equi- 
table owner, the legal title being in another, as trustee, the 
creditors of such trustee cannot hold the same by virtue of 
a levy of execution, unless the equitable owner in some way 
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so conducts as to mislead such creditors, and induce them 
to believe the trustee is the owner. For this purpose it is 
not sufficient that the cestui que trust, where he supposes 
there is a purpose of ascertaining the nature of his title, 
for the purpose of levying upon it for his own debts, repre- 
sents that it is the property of the trustee. In order to bind 
the owner by such representation, he should be fully in- 
formed of the purpose for which the inquiry is made. 

And if the trustee, at the time the copy of the attach- 
ment is left with him, although a copy had been left with the 
town clerk before that time, informs the officer and the 
creditors’ agent that he holds the land merely in trust, it 
would seem to be a timely notice of the state of the title. 


KEYES v. PRESCOTT. 
Joinder of counts in trespass and case — Penal action. 


This was an action of trespass on the freehold claiming 
treble damages under the statute, for cutting trees. In the 
County Court the plaintiff was allowed to amend his de- 
claraiion under the statute, allowing counts in trespass, and 
trespass on the case, to be joined by adding a count in 
trover, with a view to recover the value of the timber cut. 

Held, that the statute, allowing counts in trespass and 
trespass on the case, to be joined, does not extend to 
penal actions, and that it is not competent to join the ordi- 
nary counts of the same form of action with the count for 
the penalty. 

Judgment reversed, count in trover dismissed, and case 
remanded for trial, upon the original declaration. 


Root v. REYNOLDs. 
Sale in fraud of creditors —Knowledge and participation of vendee. 


Held, that where the vendor of personal property, liable 
to be taken upon execution, is in failing circumstances, 
and desires to dispose of his property to prevent it 
being levied upon by his creditors, and this is known to the 
vendee, he may nevertheless purchase the same, if his motive 
in the purchase i is to rid himself of a ruinous competition in 
business, and in no sense to aid the vendor in his illegal 
purpose, although he may know that by the purchase he 
does aid the vendor in effecting an unlawful purpose, pro- 
hibited by the statute against fraudulent conveyances, when 
participated in, both by the vendor and the vendee. 
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UNDERWOOD v. COLE. 
Principal and surety —Bond of indemnity. 


Where the surety takes a bond of indemnity from his 
principal, with additional security for its performance, he 
may nevertheless maintain an action to recover the money 
paid in consequence of his so becoming surety by en- 
dorsing bills and notes for his principal. The question, how 
far such bond of indemnity is to be regarded as a merger 
of the implied duty on the part of the principal to indem- 
nify the surety, depends chiefly upon the intention of the 
parties. But where there is additional security taken, it 
may be regarded as evidence of an intention to have the se- 
curity collateral to the implied promise of indemnity. 


New York Superior Court. Special Term, April, 1859. 


JoseepH BuRNETT ET AL. v. Epwarp PHALON AND HENRY 
L. PHALON. 


Plaintiffs invented the name of “ Cocoaine,” for a preparation for the hair» 
and advertised that he had adopted the same as his “ trade mark.” Held; 
that after the article had attained a successful sale, the adoption by the 
defendants of the name “ Cocoine,” for a mixture of their own, was a 
pirating of plaintiffs’ trade mark, which would be restrained by injunc- 
tion. 


The facts in this case will appear in the opinion of the 
court, delivered by 

Pierrepont, J. It appeared before me, upon the trial of 
this cause, that the plaintiffs, in Nov., 1856, compounded from 
cocoanut oil and other ingredients a mixture, to be used upon 
the human hair; that he devised a name never before used, 
by which to mark his said compound, to wit: the name or 
word “ Cocoaine;” that he forthwith published, in all -his 
circulars, and in all the principal newspapers in the country, 
and especially in the city of New York, where the defend- 
ants reside, that he had adopted the above mentioned name 
or title as a “trade mark,’ to secure the public and the 
proprietors against imposition, and that all unauthorized 
use of this trade mark would be promptly prosecuted. 
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The plaintiff introduced the article upon the market, and 
spent, between November, 1856 and November, 1858, some 
ten thousand dollars in advertising the same. The demand 
for the article rapidly increased, the sale became large, and 
the profits were by no means inconsiderable. Each bottle 
containing the mixture had upon it the following label :— 
* % % * % % % % * 

About two years after the first introduction of this arti- 
cle by the plaintiffs, Phalon & Son, the defendants, residents 
of the city of New York, commenced the sale of a some- 
what similar preparation, put up in bottles not very unlike 
those of the plaintiffs, and each bottle having upon it a 
label as follows :— 

* * % * * * * * * 

This mixture has also had a very large sale, with much 
profit to the defendants. The plaintiff claims that the de- 
fendants have pirated his trade mark, and asks that 
damage may be awarded, and that an injunction may issue 
against them. 

The defendants contend that the plaintiffs’ compound is 
an imposition; that ‘heir mixture is superior; that the 
plaintiffs can have no property in the name “ Cocoaine,”’ and 
that “Cocoine” is not the same but a different name, and 
not calculated to mislead the public, and, furthermore, that 
it is correctly compounded from the French. There is no 
evidence that the plaintiffs have committed any fraud upon 
the public, and which is the superior of the two mixtures 
the court will not consider. If the plaintiff cannot acquire 
any property or exclusive right in this name, word or de- 
vice thus contrived and adopted as his trade mark, then 
there is no ground for this action; and if the defendants 
have adopted a device or name so differing from that adopt- 
ed by the plaintiff as in no wise to deceive the public or do 
injury to the plaintiff, then the defendants are not liable in 
this suit. By the statute of this State it is a misdemeanor, 
punishable by imprisonment, “to forge or counterfeit, or 
cause or procure to be forged or counterfeited, any re- 
presentation, likeness, similitude, copy or imitation of the 
private stamp, wrapper or label usually aflixed by any me. 
chanic or manufacturer to, and used by such mechanic or 
manufacturer on or in the sale of any goods, wares or mer- 
chandise with intent to deceive or defraud the purchaser or 
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manufacturer of any goods, wares or merchandise whatso- 
ever.” (Rev. Sts., part iv., title 6, c. 1, $49). Thus our 
legislature has declared in strongest terms its reprobation 
of all infringements by one citizen upon another's trade 
mark; and long prior to any statutes upon the subject, it 
was settled law, that a manufacturer by priority of appro- 
priation of names, marks or symbols to distinguish his manu- 
factures, acquires a property therein as a trade mark, for 
the invasion of which an action would lie, and in the exclu- 
sive use of which he might be protected by injunction. 
This rule of law was recognized so long ago as the case of 
Southern v. How (in Popham’s Reports, p. 43), and in the 
case of Croft v. Day (7 Beay., 84), Lord Langdale said: 
“No man has a right to dress himself in colors or adopt 
and bear symbols to which he has no peculiar or exclusive 
right, and thereby personate another person for the purpose 
of inducing the public to suppose either that he is that 
other person or that he is connected with and selling the 
manufacture of such other person, while he is really selling 
his own. This was the somewhat noted case of the “ Day 
& Martin Blacking.” The defendants made and sold the 
genuine blacking, their names were Day & Martin; their 
label had the No. 904 Holborn Hiil, and their device was 
the royal arms of England; whereas the plaintiff, who was 
the surviving partner ‘of the original “ Day & Martin,” had 
upon his label No. 97 Migh Holborn and the arms of pe 
& Martin, quite different from the royal arms, and yet 
the court directed an injunction to issue. Lord Langdale 
said: “The defendants’ contrivances were calculated to 
mislead the bulk of the unwary public into the impression 
that the new concern was connected with the old manufac- 
tory; and thus to benefit the defendants to the injury of 
the plaintiffs and to deceive the public. 

In the case of Redding v. How (8 Simon’s Reports, 477), 
the vice chancellor said: “The defendant was not at liberty 
to make and sell a mixture of his own under the same 
designation as the plaintiff had appropriated.” 

In the case before us the plaintiff, Burnett, contrived a 
name unknown to any language, and sold his mixture under 
that appropriated designation for two years; advertising 
during the entire time and in nearly every important jour- 
nal in the city, that he had adopted that word or name as 
his “ trade mark.” 
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The “Cocoaine,” as he called it, had a great sale, and 
after its reputation was established through the energy, 
skill, and money of the plaintiff, the defendants then com- 
menced the sale of their mixture under the designation of 
Phalon & Son’s “ Cocoine.” 

Was this “contrivance calculated to mislead the bulk of 
the unwary purchasers, and thus to benefit the defendants, 
to injure the plaintiff, and to deceive the public?” 

I have no doubt that an honest answer from the defend- 
ants would be affirmative. If Burnett’s “ Cocoaine” had 
proved destructive to the human hair, Phalon’s “ Cocoine” 
would not have been introduced under that designation. It 
was the success of the former that introduced the latter; 
and when one intentionally, as in this case, so closely imi- 
tates the trade mark of another, the law presumes it to 
have been done for the purpose of inducing the public to 
believe that the article is that of him whose trade mark is 
imitated, and for the purpose of supplanting him in the 
good-will of his trade or business. Taylor v. Carpenter, (2 
Sandf., c. Rep. 603.) Affirmed in the Court of Errors. 

Every man has a right to the reward of his skill, his 
energy, and his honest enterprise; and when he has appro- 
priated, as his trade mark, letters combined into a word, 
before unknown, and has used that word, and long published 
it to the world as his adopted “trade mark,” he has ac- 
quired rights in it which the courts will protect. 

The proof is clear that the plaintiff had for nearly two 
years advertised his mixture in nearly every newspaper in 
this city, and had published in the same papers that he had 
adopted the word “Cocoaine” as his trade mark. The de- 
fendant was himself a witness, and he did not suggest that 
these notices had not been brought home to his knowledge; 
the conclusion is irresistible that he was aware of their 
publication, and that he intentionally adopted “ Cocoine” as 
a close imitation of “ Cocoaine,” and for the purpose of 
deriving profit from the simulated trade mark. 

No one can appropriate a word in general use as his 
trade mark, and restrain others from using that word. Bur- 
nett cannot acquire property in the word gin, wine, brandy 
or ale, or in any other word known to the language, and in 
common use, to designate things or the qualities of things. 
But the word appropriated by the plaintiff is not of that 
character, and it is no hardship to the defendants to be re- 





















ee eee 





i 
7 


t 
f 











224 United States Court of Claims. 


strained from its use as a trade mark; he can adopt another 
designation for his mixture ;+ there is no necessity whatever 
for this close imitation of the plaintiff's mark; and the 
defendants can scarcely have any other motive than by this 
similitude to derive advantage from the plaintiff’s toil. To 
this he has no right. 

There are some features of novelty in this case, but the 
general principles which govern it are well settled. 

Gout v. Aleployn, 6 Beay.R.,69. Perryv. Truefitt,6 Beav.R., 
66. Coats v. Holbrook, 2 Sand. C. R., 596. Partridge v. 
Menck, 2 Sand. C. R., 622. Howard v. Henriques, 3 Sand. S. 
C. R., 725 (case of the Irving House.) Stokes v. Land- 
graff,\7 Bart. R., 608. Clark v. Clark,25 Bart.R., 16. Brook- 
lyn White Lead Co. v. Masury, 25 Bart. R., 416. Taylor v. 
Carpenter, 11 Paige R., 292. 

The plaintiff is entitled to judgment, and an injunction must 
issue. The order to be settled on notice. 

John Sherwood, for plaintiff. 
Garvin and Dodge, for defendants. 


Uuited States Court of Claims. 


ALEXANDER Cross v. THE UNITED STATES. 


Agency — Joint power of substitution. 


BuiackrorpD, J. —- This suit is for rent, and is founded on 
a lease of a warehouse situated in San Francisco, California. 
The lease is dated November 11, 1850, and is executed by 
one Daniel Saffarrans, as lessor, and by T. Butler King, 
collector of the port of San Francisco, on the part of the 
United States, as lessee. There is an assignment of the 
lease, by the lessor, to the claimant, dated July 10, 1851, 
endorsed on the lease; and there is, on the face of the as- 
signment, the following writing: 


“Tt is agreed that this transfer will not be valid until R. 
H. Crittenden, Isaac Saffarrans, and A. P. Sheldon, endorse 
on it their approval. This 10th July, 1851.” 

“« DAN’L SAFFARRANS.”’ 


It will be observed that the authority to the three per- 


sons named, given by said writing, is joint and not joint and 


several. 
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There is a power of attorney of the same date with 
that of said writing — that is, the: 10th July, 1851 —to the 
three persons aforesaid. It is copied into the petitidn, 
and there designated as No. 9. That power of attorney 
authorized those three persons to deliver said assignment, 
and do some other things, and also to appoint a substitute. 
But that power, like that contained in said writing, is joint 
and not joint and several. 

It appears that, on the 25th of July, 1851, Crittenden, 
one of said three men, undertook, by a separate act, to ap- 
point George W. Guthrie as his substitute to act for him 
under said power of attorney from Daniel Saffarrans, au- 
thorizing said Guthrie to do all that he, Crittenden, could 
do under said power of attorney of Daniel Saffarrans. And 
it appears, also, that on the 19th of November, 1851, 
Sheldon undertook to appoint Isaac Saffarrans (B) his at- 
torney, to endorse his, Sheldon’s, name and approval on 
said assignment. 

There are on said assignment the following endorse- 
ments: 

“State of California, county of San Francisco. The un- 
dersigned signify their approval to within transfer, by affix- 
ing hereto their seals and signatures, this fifteenth (15th) 
day of September, A. D. one thousand eight hundred and 
fifty-one. 

“ Rop’t H. CritTENDEN, [Seal.] 
“ By his att’y, G. W. Gururig, 
“ Tsaac SAFPARRANS, (B) [Seal.] 


“ Sealed and delivered in presence of — 
“Warp MCALLISTER.” 

“The undersigned signifies his approval to within trans- 
fer, by affixing hereto his hand and seal, this twenty-sixth 
day of January, one thousand eight hundred and fifty-two. 

«A. P. SHELDON, [Seal.] 
“Per Isaac SAFFARRANS, (DB) 
“ His att’y in fact. 

“ Signed, sealed, and delivered in presence — 

“ Witness: Ward MCALLISTER.” 


I am of opinion that the condition to said assignment, 
which is written on its face, could not be complied with but 
by the joint act of the three persons named, or by their 
substitute jointly appointed by them, supposing them to 
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have been authorized to apppoint a substitute for the pur- 
pose. “It is a general rule of the common law,” says 
Judge Story, “that where an authority is given to two or 
more persons to do an act, the act is valid to bind the 
principal only when all of them concur in doing it; for the 
authority is construed strictly, and the power is under- 
stood to be joint and not several.” (Story on Agency, 
Sec. 42.) 

The present suit is for rent, and is founded on a lease. 
The claimant, who sues as assignee, does not prove himself 
to be the owner of the lease or of the reversion. He, of 
course, has no cause of action. 


SaMvuEL F. Hotsrook v. THe UNITED STATES. 


Belligerant rights in conquered territory — Imposition of duties 
in territory afterwards ceded — Ratification of treaty with Mexico. 


ScarpureHu, J., delivered the opinion of the court. 

This case is now before us on an application for an or- 
der directing the taking of testimony. The petitioner 
states the following case: 

In the year 1847 the American brig Sabine sailed from 
Boston, Massachusetts, for San Francisco, California, laden 
with American goods belonging to the petitioner. She 
arrived at San Francisco on the 21st day of April, A. D., 
1848. A treaty of peace had then been made with Mexico, 
and San Francisco had become a portion of the United 
States. The person acting as collector of’the port of San 
Francisco compelled the petitioner to pay the sum of three 
thousand six hundred and thirty-three dollars and eighty- 
three cents for duties on the goods. This, the petitioner 
avers, was an illegal exaction. He has repeatedly requested 
the Secretary of the Treasury to refund the money so paid, 
but he declines to do so. 

It is alleged in the petition that the payment was made 
between the 26th day of April, and the 14th day of Decem- 
ber, A. D.,1848; but in the argument it was stated on both 
sides, that the question now designed to be submitted to 
the court is, whether the duties, if paid after the signing 
of the treaty with Mexico, but before its ratification, were 
legally exacted. 

In the case of Cross v. Harrison, 16 How. R., 164, 190, the 
court say: “California, or the port of San Francisco, had 
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been conquered by the arms of the United States as early 
a3 1846. Shortly afterward, the United States had mili- 
tary occupation of all of Upper California. Early in 1847, 
the President, as constitutional commander-in-chief of the 
army and navy, authorized the military and naval comman- 
der of our forces in California, to exercise the belligerent 
rights of a conqueror, and to form a civil government for 
the conquered country, and to impose duties on imports and 
tonnage, as military contributions for the support of the 
government and of the army which had the conquest in pos- 
session. No one can doubt that these orders of the Presi- 
dent, and the action of our army and navy commanders in 
California, in conformity with them, was according to the law 
of arms and the right of conquest, or that they were opera- 
tive until the ratification and exchange of a treaty of peace. 
Such would be the case upon general principles in respect to 
war and peace between nations. In this instance, it is recog- 
nized by the treaty itself. Nothing is stipulated in that 
treaty to be binding upon the parties to it, or from the date 
of the signature of the treaty, but that commissioners should 
be appointed by the general-in-chief of the forces of the 
United States, with such as might be appointed by the 
Mexican government, to make a provisional suspension of 
hostilities, that, in the places occupied by our arms, con- 
stitutional order might be re-established as regards the 
political, administrative, and judicial branches in those 
places, so far as that might be permitted by the circum- 
stances of military occupation. All else was contingent until 
the ratifications of the treaty were exchanged, which was 
done on the 30th of May, 1849, at Querataro; and there is, 
in the third article of the treaty, a full recognition by Mex- 
ico, of the belligerent rights exercised by the United States 
during the war, in its ports which have been conquered. In 
that article, besides other things provided for, it was stipu- 
lated that the United States, upon the ratifications of the 
treaty by the two republics, should despatch orders to all 
persons in charge of the custom-houses, at all ports occu- 
pied by the forces of the United States, to deliver posses- 
sion of the same to persons authorized by Mexico to receive 
them, together with all bonds and evidences of debts for 
duties on importations and exportations not yet fallen due, 
and that an exact account should be made out, showing the 
entire amount of all duties on imports and exports col- 
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lected at such custom-houses or elsewhere in Mexico by the 
authority of the United States after the ratification of the 
treaty by Mexico, with the cost of collection, all of which 
was to be paid to the Mexican government, at the city of 
Mexico, within three months after the exchange of ratifica- 
tions, subject to a deduction of what had been the cost of 
collection. 

“ The plaintiffs, therefore, can have no right to the return 
of any moneys paid by them as duties on foreign merchan- 
dise in San Francisco, up to that date. Until that time, 
California had not been ceded, in fact, to the United States, 
but it was a conquered territory, within which the United 
States were exercising belligerent rights, and whatever sums 
were received for duties upon foreign merchandises, they 
were paid under them. 

“But after the ratification of the treaty, California be- 
came a part of the United States, or a ceded, conquered 
territory.” 

The tariff under which the duties in this case were col- 
lected, is the same which was mentioned by the court in the 
case of Cross v. Harrison. It levied duties alike upon foreign 
and domestic goods. (Ex. Doc. No. 1, lst sess., 30th 
Cong., p. 567.) Its validity has not been questioned. The 
only ground on which it has even been suggested that, in 
this case, the duties were illegally exacted is, that Cali- 
fornia became a part of the territory of the United States 
immediately upon the signing of the treaty with Mexico. 
But this ground is wholly untenable. In the case of Cross 
v. Harrison, the Supreme Court, in effect, declare that Cali- 
fornia did not become a part of the territory of the United 
States till the ratifications of the treaty was exchanged. 

The petitioner’s claim is for duties paid after the signing, 
but before the ratification of the treaty. We are of the 
opinion that it is not well founded. 

No order will be made directing the taking of testimony 
in this case. 
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On PoIsons, IN RELATION TO MEDICAL JURISPRUDENCE AND MEDI- 
CINE. By Atrrep Swarne Taytor, M.D., &c. Second Edition. 
London: Churchill. 1859.* 


Some of our readers might suppose that the word Poison was so clear in 
its meaning that no difficulty would arise from its use in common or scien- 
tific language. And yet so far is this from being the case, that we have 
never seen an adequate definition of the word. M. Bernard (in his 
“ Lecons sur les Effets des Substances Toxiques,”) says, a correct definition 
is impossible ; but adds, that here, as in other instances where definition is 
most difficult, it is least requisite. The like reflection may have consoled 
Dr. Johnson, when he asked the pert midshipman what “ poplolly ” was, 
and obtained for reply, that it was “ what the poplolly man put into the 
poplolly locker.” The medical practitioner at least will be aware that the 
same incapacity for definition belongs to the word “ medicine.” “ No 
one,” says Dr. Taylor, “ can draw a definite boundary between a poison 
and a medicine,” — a fact to which they who have been much physicked 
can give ready credence. The greater number of poisons are useful med- 
icines when properly employed, and “ nearly every substance in the cata- 
logue of medicine may be converted into an instrument of death, if 
improperly administered.” The old proverb, indeed, that “ what is one 
man’s meat is another’s poison,” also confirms this view. 

The popular notion of a poison is obviously too imperfect for scientific 
consideration ; for that is commonly supposed to be a poison which, when 
administered in small quantity, tends to destroy life or health. However, 
a small dose of certain substances — for instance, tartarized antimony — 
is a medicine, while it is a poison when a large dose is administered. Let 
us take another instance —that of common salt. In the small doses in 
which we all indulge, this substance is a food, and one which it would be 
cruel persecution to deprive us of; but if, like a self-doctoring young 
lady whose case is recorded, we were to swallow sagged prom thereof, in a 
few hours later the coroner would sit on our bodies, and our heirs, execu- 
tors, administrators, or creditors, as the case may be, would enter upon our 
estates. 

The nature of various substances, in a toxicological point of view, and 
the loose use of the term poison generally, is of no small practical import- 
ance. It is by no means uncommon for the counsel for the defence, in a 
charge of poisoning, in the cross-examination of a medical witness, to press 
upon him the question whether the material alleged to have been fatally 
used was strictly poison. Thus, in a case mentioned by Dr. Taylor, a 
woman named Whisker administered to a female, for a specific purpose, 
some white hellebore. Now this vegetable one medical witness hesitated 
to rank as a poison, because, though it was noxious to the human system, 


* From the London Law Magazine and Review. 
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he knew of no case where it had produced death! So an objection was 
taken to the indictment, that hellebore was not poison. The judge there- 
upon is reported to have laid down the law to the jury, that what was in 
ordinary language understood to be a poison, was to be legally held to be 
such. The jury very properly found that white hellebore was a poison, 
and the prisoner was convicted. Thus, although it is a question for the 
jury to consider as to whether a particular drug or other substance is a 
poison, yet their verdict must be derived from the medical evidence. The 
mere question of a poison or medicine, may be illustrated by the case of a 
wretched woman called Rodanbosh, who, in 1856, was indicted for admin- 
istering oil of turpentine to her infant. ‘The defence was, that she thought 
it would cure its cough ! — probably just as the guillotine is said to bea 
perfect remedy for squinting. Here the jury acquitted the prisoner. 
Again, in another case, emanating from that great poisoning county Essex, 
a woman escaped conviction because white precipitate was not proved on 
~ _— to be a “ poison or destructive thing,” although it undoubtedly is 
th. 

Although, as we have seen, it will be occasionally difficult for a medical 
man to say, abstractedly, that a certain drug or substance is poison, yet he 
will surely find it impossible to aflirm that such has or has not “ poisoned ” 
a particular individual, or been destructive of his life. Thus, certain 
metals are not “ poison” — iron or silver, for example; yet their intro- 
duction into the human body may be very “ destructive to life.” One 
recent instance is on record (Med. Soc., Lond., 1856), where a greedy boy, 
having been told to “ take a spoon,” did so — by swallowing a silver one 
seven inches long. Although, on all chirurgical grounds, this enfant terri- 
ble ought to have died, yet his life was preserved, and he was enabled, 
after a lapse of two years, honestly to restore to his anxious parents’ plate- 
basket the article he had thus curiously appropriated and secreted. This 
incident ought not to be taken as a precedent for swallowing metal sub- 
stances indiscriminately ; for pieces of metal of much less size and import- 
ance are often destructive of life, e.g., copper coin, needles, and pins. 
The latter are used especially for the purpose of murdering young chil- 
dren ; and although these articles occasionally fail to effect this abject, when 
the intent to destroy is proved, no doubt can exist but that their adminis- 
tration is fellonious. If frequent recovery or instances of non-susceptibility 
could alter the character of the act of administration of any substance, no 
doubt the case recorded in the Medical Gazette (vol. 26), would have this 
effect in regard to pins and needles; for here no less than 254 were 
removed from a woman’s body, most of which had been there some thir- 
teen years. She was fortunate, however, in the sticking of her pins, and 
the mode in which the needles threaded their ways ; for these useful little 
implements will sometimes penetrate the liver, carotid artery, or other 
equally important portion of the human frame. One old woman, for 
example, (also an inhabitant of Essex,) administered some pins to her 
grandchild eleven weeks old, one of which took up its abode altogether in 
its liver. ‘This would have been fatal to the child, but its grandmother 
had also taken the precaution of causing it also to swallow some sponge 
and a piece of wood, to meet the contingency of the pins failing. ‘This 
excellent woman was tried and acquitted by a Chelmsford jury ! 

The statistics of death by poison in England are derived from the Regis- 
trar General’s report, and are very interesting, though evidently imperfect. 
The average mortality (calculated from 1848 to 1853) amounts to 536 per 
annum. The death of the males is in great excess over that of the females 
every year, except in 1852, when the proportions are reversed in a man- 
ner most extraordinary, and totally unexplained. 
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Assuming, with Dr. Taylor, that deaths ensue in not more than one 
case out of three of poisoning, we have about 1600 known cases of poison- 
ing per annum. The statistics are, as we have said, undoubtedly imper- 
fect ; but they contain the best approximation we can arrive at as to the 
facts which render them useful. 

There is another table, derived from the returns of the inquisitions held 
by the coroners of England and Wales, of deaths occurring by poison dur- 
ing the years 1837 and 1838; but this makes it appear that there were 
about half the number of deaths by poison in 1837 that there were during 
a like period ten years later —a very improbable condition of cireum- 
stances. The coroners’ returns, however, are useful as showing the com- 
parative frequency in the use of various poisons. ‘Thus : — 


Deaths during two years were occasioned by various 


preparations of opium =—- - - - 196 
By arsenic - - - - - - 185 
By sulphuric acid - - - - - 32 
By prussic acid - - - - - 27 


Hence, to opium we must refer the greater number of fatal poisonings ; 
but of these the larger proportion arise from suicide or accident. Arsenic 
is the next common means of death in England, and is the agent most 
generally employed for felonious purposes. 

In France, arsenic is by far the most popular poison; its fatal employ- 
ment equals that of all the rest put together; indeed some authorities say 
two-thirds of the deaths by poison in France are to be attributed to this 
mineral. Opium seems to be comparatively rarely used by our neighbors 
for either felonious or suicidal purposes. 

In Denmark, the national tendency appears to be towards vitriol —a 
most frightfully painful mode of exterminating life: it is employed chiefly 
by suicides and murderers of babies. Arsenic is the next in favor in 
Denmark. 

Another table return gives the astonishing fact, that out of seventy-five 
cases of poisoning by opium, forty-two occurred in children under five 


years of age! Indeed, out of deaths from “ improper administration of 


medicine,” no less than three-fourths befall young children. This is a 
strong corroboration of a fact well known to medical men — the gross 
ignorance and stupid cruelty daily exercised upon the infantine world. 
Mothers and nurses between them destroy, directly and indirectly, a large 
proportion of the population annually born into the world. 

More women commit suicide by poison than men—tbe proportion being 
87 to 74. More men, on the other hand, are, by murder or accident, 
poisoned — the proportion being 107 to 81. The hospital statistics with 
regard to poisonings require some explanation, which we hope Dr. ‘Taylor 
will afford in the next edition of his book ; for we see that of Guy’s forty 
per cent. of the poisoned patients died —i. ¢., two out of five — whilst at 
the Birmingham hospital only eight per cent., or one out of twelve, perish ! 
Not only, however, are statistics, as here and as in various other instances, 
very anomalous and imperfect; but a strong impression is left on the 
mind, that through accident, ignorance, or villany, many cases of poison- 
ing escape investigation and record. A nervous person might well feel 
alarmed at the perusal of Dr. Taylor’s book. Supposing that he has no 
malicious person domiciled with him, skilled in the art of despatching foes 
by the herbs which grow around, or the drugs of the chemist’s shop, yet 
the common soft water from the leaden cistern, as well as the costly old 
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port-wine (decanted from the bottle whence all the shot had not been 
taken) — the metal vessels in which his food is cooked * — the food itself 
by adulteration or error—the paper which brightens his walls, and the 
atmosphere which he inhales, may all contain latent weapons for his 
destruction. Poison, indeed, slays multitudes by modes unknown to them- 
selves and neighbors. Dr. Taylor narrates that he nearly fell a victim to 
a baker. The morning rolls were observed to have something green stick- 
ing to the crust. The green was examined — it was only a little of the 
soft paint that came off from the shelf in the window. This paint on the 
bread only contained arsenic enough to have made the whole family capi- 
tal illustrations for a posthumous edition of Dr. Taylor’s book on poisons, 
under the head of accidental poisoning by arsenic. 

With the spread of knowledge many accidents and mischiefs may be 
prevented, as well as many improper suspicions averted. Symptoms are 
now more generally able to be referred to the causes in operation, and 
remedies are also better understood than they formerly were. When the 
use of certain violent drugs was known only to the initiated few, it was 
possible for them, if diabolically minded, to dispense mysterious deaths 
without suspicion, or at least free from detection. Brinvilliers ran a suc- 
cessful career of murder, and Anna Maria Zwanziger, (whose crimes are 
recorded by Feuerbach,) moving amongst ignorant and unsuspicious fami- 
lies, dealt, for many successive years, murder as she list. 

Indeed, there seems to be a stage in the career of the crime of poison- 
ing when the process becomes one of peculiar fascination. It is carried 
on not merely for revengeful or covetous purposes, but in exercise of 
a secret power which gratifies the morbid soul of the horrid practitioner. 
Cases are recorded where the suffering victim is nursed and wept over by 
the wretch whose hand is daily administering the fatal and agonizing 
doses. Arsenic Thugs have been far less common than one would sup- 
em ; nor can the student of phsychology have a more curious subject for 

is consideration than such an instance of perverted feeling. 

There is one point in Dr. Taylor’s book which we cannot help alluding 
to. We mean the controversial and personal tone which the author falls 
into too frequently — unless indeed it is unavoidable. In the present state 
of the practice of experts, and the morale of “ professional witnesses,” it 
may be true that an upright and honorable mind cannot avoid taking 
every opportunity of bitterly denouncing the abuse of scientific knowledge, 
and the disregard of the responsible office of assisting public justice, and 
securing private rights. Yet we wish the frequency of the attack and 
exposure of the conduct of certain well-known professional men, were not 
so perpetually recurring, and so broadly put forth. We are far from say- 
ing that the author condemns unfairly ; but is it necessary in a standard 
work to adopt the bitter and pointed language which we are now notic- 
ing? We are fully aware of the evils he complains of; indeed, in an 
article in the Law Magazine for August, 1856, (“ The Evidence in Palm- 
er’s case,”) we have ourselves expressed our opinions strongly with regard 
to the disreputable mode in which medical evidence is proffered. We 
there have said —“ The witness-box seems to be sought by some asa 
cheap advertisement, by others as the means of contradicting or discomfit- 
ing a rival; but from whatever cause it may arise, the worst danger to the 


* A clerical friend of ours had recently prepared in a copper, during hard times, 
some ay arenes! dw a soup forthe poor. This charity had nearly conducted some 
two or three score of his parishioners to some one of the other worlds. Simultaneous 
sickness drew attention to the cause, which was — a dirty copper. 
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administration of justice, and the greatest injury to the scientific character, 
will be incurred whenever it shall be known that professional witnesses 
may be retained to establish indifferently a case for either side. This is 
no fanciful danger ; for we believe that there are few lawyers of consider- 
able practice who could not within their experience give instances of the 
profligacy with which scientific testimony is tendered, and not in criminal 
cases only.” — (L. M. & R., Vol. L, N. S., p. 349.) And again: “ ‘That 
there have been frequent occasions when (to use Lord Campbell’s expres- 
sion) the medical witness is turned into the ‘ retained advocate,’ is as true 
as it is grievous, and when such occasions occur they call for most unre- 
lenting comment.” 

It is not, therefore that we do not concur with the author in condemn- 
ing notorious and scandalous misconduct of so-called scientific “ profession- 
al” witnesses ; but we think, in a standard work like Dr. Taylor’s, contem- 
porary culprits need not be so perpetually pilloried. We get tired of 
perpetually seeing notes of admiration placed after the assertions, doctrines, 
and imperfections of Dr. Letheby and Mr. Herepath. These seem to be 
Dr. Taylor’s especial aversion, and their inconsistencies are frequent 
themes of observation. One effect of Dr. Taylor’s remarks on this head 
will be, that every unscrupulous jail attorney or accomplice of felons, who 
seeks to have a case made out, got up, or carried through, has had plainly 
indicated to him that there is a market of “ scientific evidence,” where he 
can procure the testimony best suited to his wants. 

The observations of Dr. Taylor with reference to Palmer’s case (and 


also illustrating the observations we have just made) are well worthy of 


perusal. He says: — 

“ That the prisoner was guilty of the foul crime of murdering his friend, no 
one who views the whole case apart from prejudice can entertain a reasonable 
doubt. A distinguished German who has commented on his trial, expresses 
his astonishment that any professional men could be found in England, 
who could stand forward and publicly state on oath that the symptoms under 
which Cook died might be explained by any form of nervous disease, 
+ ge or angina pectoris, (Dr. Hussemann in Reil’s Journal, 1857, 4te 
Heft, p. 564.) It argues but little for the knowledge or moral feelings of 
medical witnesses, and must shake the confidence of the public, as it has 
already done to a great extent, in the trustworthiness of medical opinions. 
Such must be the result when scientific witnesses accept briefs for a 
defence ; when they go into a witness-box believing one thing, and en- 
deavor to lead a jury by their testimony to believe another — when they 
make themselves advocates, and deal in scientific subtleties, instead of 
keeping to the plain truth. Such men should be marked by the public, 
and their efforts at endeavoring to confer impunity on the foulest crimes, 
and to procure the acquittal of the most atrocious criminals, should be 
duly noted. The chemical defenders of the culprit Tawell on the ‘ apple 
pip’ theory, (ante, p. 682,) were in the foremost rank to defend the cul- 
prit Palmer! Fortunately for society their efforts did not prove success- 
ful in either case. In the mean time, this pernicious system is a heavy 
blow and a great discouragement to the detection and exposure of murder 
by secret poisoning. Noman in this country can henceforth venture to 
denounce a grave crime of this kind, committed by a person of wealth or 
of social position, without being prepared to incur the most caluminous 
attacks, and to have his opinions and motives grossly misrepresented. If, 
after due consideration he boldly expresses his opinion at an inquest, and 
persists in it, he is said to be prejudiced ; if he hesitates or expresses him- 
self timidly, he is not to be trusted! There is but little protection afforded 
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to a witness by a court of law; the accused person is there the sole object 
of sympathy and consideration; and a learned counsel is only mildly 
rebuked, who, against the whole bearing of the scientific evidence, asserts 
that the prisoner is innocent, and asks the jury to adopt his venal asser- 
tion in preference to the unbiased opinions of medical men.” 

Dr. Taylor, in the above passage as elsewhere, is, we believe justified in 
the use of most of his expressions ; but notwithstanding all his experience, 
we perceive that his notion of the duty and position of an advocate in 
English courts of law, partakes of the error which we commonly find, and 
expect to find, amongst well-informed people. ‘“ Venal assertion” is not 
the correct term for the language of counsel. Dr. Taylor himself is paid, 
and properly so, for giving evidence. For his assertions in the witness- 
box he is remunerated — we might call them venal in the primary sense 
of the word, as they are in one sense bought; so the arguments and 
forensic powers, when exercised by counsel, are in like manner venal. 
The assertions of the latter, however, are not venal. They are valueless, 
and therefore not marketable, unless supported by evidence. 

It may be that the principle of advocacy is altogether immoral, and that 
no one, lawyer or layman, should promote the cause of plaintiff, defendant, 
prosecutor or prisoner, until he has first examined the matter, and been 
persuaded of the truth and righteousness of a litigant’s cause — i. e., until 
he has /irst constituted himself judge and jury. But at present it is 
thought that justice is better secured by allowing advocates on both sides, 
whose functions shall be distinct from that of the court. Most questions 
have, as experience shews, at least two sides; and it is better that each 
side should be presented by a different individual, and be submitted to hos- 
tile examination of professed opponents. 

To define the limits of the advocate’s duty, is almost as difficult as Dr. 
Taylor finds it to define the limits of the terms poison, or of medicine. 
These limits are, doubtless, often transgressed by those whose moral sense 
is blunted ; but they are more often wrongly supposed, by the ignorant, 
vulgar, and prejudiced, to have been transgressed, when, so far from this 
being the fact, the interests of the client would have been betrayed, and 
truth sacrificed, if any other course had been pursued. Nor has Dr. Tay- 
lor, so far as our personal observation extends, any cause to complain of 
his treatment by the bench or bar. He is personally respected, and 
regard for his merits is shewn in a marked manner. Lis opinion and 
statements, wherever we have seen him giving evidence, have been 
received with the utmost attention. The exactitude, propriety, and perti- 
nence with which he delivers his testimony in a court of justice, awaken 
the admiration of every body competent to judge of his difficult and 
responsible duties. Ile possesses a rare and valuable combination of 
qualities. To great scientific accomplishments, practical skill, and enlarged 
experience in delicate chemical analysis, he adds the power of happy 
expression and extraordinary ability in conveying to ordinary minds, and 
the untrained intellects of jurymen, the results of his studies and investi- 
gations. Cross-examinations do not seem to ruffle him, nor comment in 
court to disturb him; and, if we might offer a word of advice to him, it 
would be not to be chagrined, or exhibit annoyance after he has left the 
court, by a recollection of the antagonism or detractation of other and less 
respectable persons, or by recalling the criticism and observations to 
which his evidence, like that of all witnesses, must and ought to be 
exposed. : 

Although we boast that modern science not only saves the innocent, 
while it brings the guilty to justice, yet we ought carefully to note what 
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are its capabilities, and where it fails through the ascertained means and 
known tests proving ineffective, or through the rashness or vain preten- 
sions displayed by analysts. To be able to discover the four-thousandth 
part of a grain of strychnine in an ounce of blood, is a claim, it would 
appear, which certain experts have made. The one-thousandth part of a 
grain, it is conceded, can, under certain circumstances, be detected. But 
the practical question in medical jurisprudence is, can such an infinitesi- 
mal dose be given to a living animal, and can the poison afterwards be 
separated from the blood ? And this is proved to be impossible. A can- 
did expert would draw the distinction between the experiment he makes 
with the pure poison, and those he tries in seeking small quantities dif- 
fused through the dead blood and tissues. There are limits to the amount 
of scientific knowledge at any particular period, as well as to those of ingen- 
ious experiment: there are none to the dogmatism of vain and unscrupu- 
lous men. “ By one chemist, strychnine is said to be eliminated in the 
urine ; by another, to be deposited in the flesh and bones; by a third, to 
remain stationary, so as to be entirely recoverable after having done its 
work as a poison ; and by a fourth to be speedily thrown out of the system. 
These inconsistent statements show that there is a total want of uniformity 
in the results obtained by the different analysts;” or (we may suggest) 
of the errors which arise from men allowing theories or hasty conclusions 
to take the place of practical research. Chemists are sometimes at fault, 
and cannot explain why very satisfactorily : thus we see a case referred to 
where an old man had undoubtedly poisoned his grandson by giving him 
phosphorus paste with his bread and butter, but Mr. Herapath could not 
find any trace of phosphorus. ‘The following passage is not very consola- 
tory to those who would desire to place implicit confidence in the results 
of science :— * Men who have shamelessly stated on oath that there is no 
poison so easy to detect (as strychnine), have, when cases have actually 
occurred to them, shrunk from the responsibility of testing their theories 
by facts. . . . . . . . . With regard to the alkaloid, strychnine 


itself, among fourteen fatal cases which had occurred up to the time of 


William Palmer’s trial (1856), chemical science was a blank.” 

In connection with this subject is a remark of Dr. Taylor, which is 
worthy of consideration. He says: “It cannot be denied that the great 
facility with which chemical analysis is applied to the detection of most 
mineral poisons, is due to the ignorance of those who criminally administer 
them. A mineral! poison is frequently given in the form of a loose powder 
undissolved, and it is then capable of analysis.” But the author proceeds 
to give instances where toxicological science has been brought to bear by 
the miscreant, so as to batlle the scientific “ detective” as the analytical 
experts are sometimes discourteously called. Dr. Taylor, too, will recol- 
lect a case in Essex, where, as it has been alleged, and with great proba- 
bility, a woman was tried on a charge of poisoning, and being acquitted 
(though no doubt guilty); she acquired so much useful knowledge from the 
evidence of the medical witnesses during the trial relating to the proper- 
ties and mode of administering of arsenic, that on her liberation she re- 
newed her practice with her fresh information, which, nevertheless, did not 
avail her altogether, for she was eventually caught, tried, and hanged, as 
an Essex arsenic poisoner. 

With respect to a fallacy often repeated in courts of justice, Dr. Taylor 
makes some useful remarks. He observes, “that the quantity remaining 
in the stomach, or the portion of absorbed poison deposited in the tissues, 
can give no idea of the quantity actually taken by the deceased; since 
more or less of the poison may have been removed by violent vomiting 























236 Notices of New Publications. 


and purging, as well as by elimination. But the quantity found free in the 

stomach and bowels, even after a portion has been thus lost, is often more 
than sufficient to destroy the life of a human being. It is singular that, 
notwithstanding the existence of these very obvious and natural causes for 
the removal of a poison from the stomach, barristers should so frequently 
address the inquiry to a medical witness, whether the quantity of poison 
found in the body was sufficient to cause death? Whether this question 
be answered in the affirmative or negative, is a matter which, medically 
speaking, cannot at all affect the case ; since either no traces of poison, or 
but a very small portion, may be found in the viscera, and yet the de- 
ceased may have assuredly died from its effects. Absorbed arsenic, as it 
exists in the tissues, is never found except in very minute proportion, a 
proportion commonly insuflicient to destroy the life of another. Hence, 
whether much or little be detected, the object of this question is not very 
apparent; since the fact of death having been caused by poison does not, 
in the least degree, depend upon the precise quantity which happens to 
remain in a dead body. It has been truly remarked by Orfila, in regard 
to arsenic, and it equally applies to all poisons, that that portion which is 
found in the stomach is not that which has caused death, but the surplus 
of the quantity which has already produced fatal effects by its absorption 
into the system. The inquiry should therefore be directed to the probable 
quantity of poison taken, not to how much remains in the body. This 
question is one of more importance than may at first sight appear. There 
is scarcely a trial for criminal poisoning in which it is not put to a medical 
witness, either by the judge or the counsel, for the prosecution or defence 
—Supposing poison to be found in the stomach, but not in sufficient quan- 
tity to destroy life, is it therefore to be assumed that the person did not die 
from its effects ? This would be equal to laying down the doctrine, in face 
of the most indisputable evidence to the contrary, that poisons, when 
taken into the body, are never liable to be expelled by vomiting or purg- 
ing, or to be removed from the stomach by absorption, and carried out of 
the body by elimination. The real object of a toxicologist is to discover 
the poison by clear and undoubted evidence. If more than sufficient to 
cause death be found in a dead body, then the dose must have been larger 
than was necessary; but if this proof be always required, what is to be- 
come of those cases of criminal poisoning in which the prisoner adminis- 
ters a dose only just sufficient to destroy life ; or in which the deceased, by 
the strength of his constitution, happens to survive the effects for some 
days or weeks, and ultimately dies of exhaustion ? No poison would be 
detected under these circumstances. Orfila has most completely domon- 
strated the fallacy of this objection to medical evidence, and the danger of 
a court of law relying upon it. 

“ As an illustration of the kind of cross-examination which a medical 
witness must be prepared to undergo on this question, I subjoin an ex- 
tract from the report of the trial of Reg v. Palmer (May, 1856). Ser- 
jeant Shee, in directing his questions to me, thus deals with the matter :-— 

“¢Q. Have you not told me to-day that the quantity of antimony that 
you found in Cook’s body was not suflicient to account for death? A. Per- 
tectly so; but what was found in Cook’s body was not all that he took. If 
a man takes antimony Do you wish to add to your testi- 
mony? A. I do; because I see it is only a little misunderstanding. Ifa 
man takes antimony it produces these effects: first, he vomits, by which 
some passes out of the body ; some may escape by the bowels; there is a 
great deal that passes off at once by absorption, and is carried out with 
the urine. I find by the experiments of Orfila, upon whom we are all in- 
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clined to rely, that in from four to seventeen hours antimony is found pass- 
ing out by the urine. Q. Do you mean on your oath to say, from such 
traces of antimony as you found in Cook’s body, you were justified in 
stating that your opinion was, that his death may have been caused by 
antimony? <A. Positively and decidedly so; the amount found in his 
dead body affords not the slightest criterion of what he may have swal- 
lowed while living. I have sometimes found in a body less arsenic than 
would account for death. Q. But, if the amount found is not the slightest 
criterion of what may have been administered, how does that justify you, 
as an analytical chemist, in stating your opinion that so small a quantity 
may have caused death? A. I have not said what quantity may have 
caused death. I have said a certain quantity was found in his body, which 
may have been the residue of what had caused death.’ 

“ The fallacies connected with this line of examination must be apparent. 
In no death from antimony yet recorded, has such a quantity of this sub- 
stance been found in a body as would suflice to kill another person! 
When given in divided doses—as the evidence proved that it had been 
given in the case of Cook—and there has been wk swe vomiting in the in- 
tervals, it is not probable that small doses would accumulate and remain 
in the stomach and intestines for a week. Such questions, therefore, were 
only calculated to conceal the truth and mislead the jury. 

“ The fallacy based on this inquiry is not confined to lawyers. Some 
medical men, even of good professional standing, have paid so little at- 
tention to the subject of toxicology that if the quantity of poison remain- 
ing in a dead body were less than that which is usually described as a fatal 
dose, they would be prepared to say that death was not caused by poison. 
They expect either that the whole dose swallowed should remain in the 
body as evidence against the administrator, or that vomiting, purging, and 
absorption are so nicely adjusted, that, to meet their theory, these func- 
tions are wholly arrested when the quantity is reduced to a minimum fatal 
dose. The half grain of antimony found in the body of Cook might, how- 
ever, be taken to represent the residue (at the time of death) of ten, 
twenty or one hundred grains of tartar emetic taken during life! In spite 
of this obvious inference, Serjeant Shee was allowed on this occasion to 
mystify the facts, and to place the matter before the jury as if the half 
grain found in the dead body was the whole quantity of antimony that de- 
ceased could have taken ; and,as this residue did not amount to a fatal dose 
for another person, it was insuflicient to account for the deceased’s death! 
Some of his medical advisers appear to have adopted the same view, since 
they represented it as a question whether half a grain of antimony could or 
could not account for the death of the deceased. Either ignorantly or 
designedly, they entirely overlooked the fact, that there had been severe 
vomiting at intervals some days before death, and that such vomiting could 
not take place without the expulsion and loss of a portion of the substance 
taken.” (Pp. 196-8). 

An excellent illustration of the important functions which an expert 
has to perform when civil rights of parties are concerned, is afforded in 
the case of Stephens v. Barwell, which was tried at Wells in the autumn 
of 1855. The plaintiff complained that the fumes of lead escaping from 
the chimney of the defendant’s works had been deposited on the plaintiff's 
land, whereby his cattle feeding on its herbage were poisoned. Now, it 
was admitted that some of the animals had died of lead poison. And the 
question arose, whether the plaintiff’s chimney theory was the right one, or 
whether the poison was derived from another cause. Various circum- 
stances suggested to the acute minds of Mr. Brand and Dr. Taylor, the 
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improbability of the fumes of the chimney being the source of the mischief 
complained of. Other fields, at different and long distances, had also bad 
reputations for cattle being occasionaliy “ moindered ;” and before the 
defendant’s lead works were erected, it was ascertained that animals had 
been poisoned in the neighborhood of the unwholesome fields. Points con- 
nected with the locality, and other matter, struck also the observant facul- 
ties of the two scientific gentlemen, that the lead which poisoned the cattle 
came from some other quarter. If it was not deposited by the fumes, could 
it be taken up by the tissues of the plant? The experts proceeded to ex- 
amine the facts carefully. They found no lead on the outside of the 
herbage. A quantity of the grass and shrubs was then dried and burnt, 
and lead was found in the ashes; and further, the soil was discovered to 
consist of disentegrated slag of ancient lead-works, and the sediment of the 
pond water contained silicate of lead and arsenic. ‘The water was free 
from poison, but the sediment stirred up by the cattle when drinking was 
impregnated with poison. Soils from the plaintiff’s fields was brought up 
to London, and mustard and cress was sown on this Mendip lead earth, and 
also on common garden mould; lead was found in that grown on the 
former, and none in the latter. So far for the means adopted by the scien- 
tific men acting for the plaintiff. The following paragraph, relating to the 
evidence prepared by the defendant, cannot be read without pain :— 

“As a proof that white lead from the flue was deposited on the sur- 
rounding vegetables, a branch of a tree was produced in court, the whole 
surface of which presented numerous white spots or stains, such as might 
have resulted from dipping it into the washings of white lead in water. 
That this had been the mode in which the stains were produced, was ren- 
dered highly probable, among other matters, by the curious fact, that the cut 
surface of the branch presented in the fresh wood similar white stains ! 
This branch was very judiciously not produced in the evidence, although 
brought into court apparently for that purpose.” 

The author sums up the result of the trial as follows: “‘ This case shows 
that a charge of poisoning cattle may be plausibly made, and even ap- 
parently sustained, by pseudo-scientific evidence, when a oad examina- 
tion of the facts may lead to the conclusion that the charge is wholly 
unfounded or unproved. As an ‘expert,’ and well acquainted with this 
locality, Mr. Herapath might have analyzed the soil of the fields, and have 
tested by experiment the question —Whether growing plants would or 
would not imbibe lead from the earth? instead of denying a fact on which 
he had had no experience. Such an analysis was in every respect neces- 
sary, not merely for the sake of public justice, but,ifthe claim for damages 
were well founded, for the interest of the client who retained him. In 
his evidence he stated that he had analyzed the slag of the district, and 
he found it to contain thirty-six per cent. of carbonate of lead, the com- 
pound which he charged the defendant with diffusing over the plaintiff’s 
grounds. ‘This same slag was plainly visible in the plaintiff’s fields, and 
the result of an analysis might have been unfortunate for his client’s claim. 
rp however, that he had analyzed the mould of the field and 
found no lead, it would have been a strong point in favor of his client. He 
also stated in his evidence that he had examined the waters of the plain- 
tiff’s pond and brook, and found no lead dissolved in them; but he did not 
examine the sediment, although he very well knew that cattle did not 
drink filtered water, and that a fine lead sediment diffused through water 
may be just as —— to cattle as lead in a state of solution! ‘The re- 
sult of this analysis would have probably been highly inconvenient to the 


plaintiff's interests. In reference to the examination of three or four dead 
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animals, he stated that he had found no lead in the liver! He believed 
they were poisoned in dry weather by drawing the lead dust through their 
nostrils into the lungs while pasturing, and in wet weather the lead would 
pass with the food into the stomach! He did not, however, find any pow- 


der or dust in the lungs. He confined his analysis to an examination of 


the outside of the plants only; he did not examine the tissues of the grass, 
as acids would act upon and destroy them. He believed that the lead was 
on the outside of the grass, and had been there deposited from the de- 
fendant’s flue.” (P. 511). 

The above case is interesting in another particular, which the author, we 
believe, has elsewhere ingeniously suggested. The explanation of the 
phenomenon seems to solve an ancient mystery in a satisfactory manner. 
Che effects of leaden herbage on cattle are such as the witches of old were 
believed to produce by incantation. Cattle withered away and perished ; 
cows gave no milk, and goats and sheep were victims of untimely births. 
These mysterious events occurred in one field and not in another. The 
old woman, whose evil eyes had rested on the unfortunate cattle, or whose 
black cat was known to steal wickedly over the impregnated pasture ad- 
joining her cottage, was accordingly, under the sanction of the church, and 
with the approbation of the bench, and by the authority of the civil power, 
pricked with pins, drowned or burnt, as the case may be. 

We do not burn witches now. What the processes were by which we 
consented to abolish this penalty, applicable chiefly to the aged and infirm, 


a narrow examination of history would enable us to say. © But history, if 


we were to speculate thereon in analogy with our own times and contem- 

rary reforms, we should assume this alteration of the law occurred thus: 
The few who had the power of independent thought, and began to disbe- 
lieve in witchcraft, were at first suspected of irreligion, disbelief in revela- 
tion, and generally accused of heresy and wicked presumption. The in- 
fluence of a few then extended to a larger body of the public ; by various 
stages the cabinets followed, at first with hesitation, afterwards more con- 
fidently ; eventually the clerical body, having quoted scripture in support 
of the portion of their cherished creed till they could quote no longer, sur- 
rendered it as untenable, and the spiritual peers thereupon were induced, 
with many a misgiving and saddened anticipation of the future, to oppose 
no more, and witches were no longer burned, though the ignorant still 
held with the doubts of the aged orthodox and learned men who thus 
yielded their ancient opinions. The “ Catholic Emancipation,” the Jew 
Bill, marriage with a deceased wife’s sister, and the history of other legis- 
latorial doings, will be found to afford parallels to this our contribution to 
parliamentary history. 

We have said mw 0 are not sent to the stake for exercising their super- 
natural powers either on animals or human beings. Progress of knowledge 
has saved them; and we now refer to scientific men to account for certain 
unexpected events. Strict education, carefully registered observation, and 
the wondrous discoveries cf the laboratory, are called in aid of justice, 
civil and criminal. On professional men, therefore, rests the deepest re- 
sponsibility to clear the innocent from suspicion, and to bring the execu- 
tion of judgment on the guilty. But it were better to burn witches and 
drown sorcerers on the ancient grounds of superstition, than to protect the 
murderer under the pretext of scientific evidence, or to endanger the in- 
nocent by wicked neglect or presumptuous ignorance. With an instance 
of the latter, extracted from Dr. Taylor’s excellent treatise, we close our 
remarks on the subject :— 

A lady, in pertect health, while supping with her husband and family. 
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complained, after having taken two or three mouthfuls, of severe pain in 
the region of the heart. She fell back in her chair, and died instantly. 
The parties not having lived on the best terms, the husband was openly 
accused of having been accessary to the poisoning of his wife; a cireum- 
stance which was rendered still more probable in the opinion of his neigh- 
bors, by the fact that his wife had lately made a holographic will in his 
favor. One of his servants, with whom he was said to live in adultery, was 
arrested, and a paper containing a white powder was found in her possession. 
The husband endeavored to compromise the affair by offering to give 
up the will. Here, then, was strong moral presumptions of death from 
—s Three surgeons (experts!) were appointed to examine the 
vody. They opened the abdomen, and observing some green spots in 
the stomach (produced, as it afterwards appeared, by imbibition from the 
gall-bladder), pronounced an opinion that the organ was in a gangrenous 
state from the effects of some corrosive poison. Some doubt arising on 
the correctness of this view, four other surgeons were directed to re- 
examine the body. They found that the stomach had not even been 
opened, and that its mucous membrane, as well as that of the intestines, was 
pertectly healthy! It contained a small quantity of undigested food, which 
was free from any trace of poison. ‘The deceased had died from natural 
causes. The white powder found in the possession of the servant was 
nothing more than white sugar. Had the usual effects of poisons been 
attended to by the parties who were first called to give evidence in this 
case, it is obvious that no charge of poisoning could have been made with 
any shadow of probability.” (P. 158). 

May not this case, besides its value in demonstrating the danger of loose 
professiona! evidence, also suggest to the candid mind the necessity of 
vigorous cross-examination of experts, when they appear in the witness- 
box, holding in their hands the lite of an unfortunate prisoner ? 


INTELLIGENCE AND MISCELLANY. 





RUFUS CHOATE. 


Of the many eloquent tributes to the genius and learning of Mr. 
Choate and to the universal regret caused by his sudden death, we 
have only space to print, at this time, the proceedings of the bar of 
Suffolk County. We learn that a memorial of Mr. Choate, with such 
of his speeches and writings as have been preserved, will be prepared 
under the direction of his family. We earnestly hope that materials 
exist to present something like a fair sample of his wonderful elo- 
quence and attainments. 


MEETING OF THE SUFFOLK BAR. 


The members of the bar of Suffolk county met by adjournment in the 
Supreme Court room at 11 o’clock yesterday forenoon. Charles P. Curtis, 
Esq., chairman of the last meeting, occupied the chair. A large photo- 
graph of Mr. Choate, in a frame dressed in mourning, was suspended in 
the rear of the judge’s bench. 
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The meeting was called to order by Mr. Curtis, who announced the first 
business to be the report of the committee of arrangements appointed at 
the meeting on Saturday last. 

Hon. Charles G. Loring spoke as follows : — 


ADDRESS OF MR. CHARLES G. LORING. 


Mr. Chairman: —I am instructed by the committee appointed at a 
meeting of which this is an adjournment, to present for its consideration a 
series of resolutions, the adoption of which they recommend as commem- 
orative of the sense entertained by the members of the Suffolk Bar of the 
afflicting event which has recently befallen them. And in discharging 
that duty I crave indulgence, as one of the eldest among them, to say a 
few words upon the sad theme which fills our hearts, though the state of 
my health would forbid any elaborate attempt at adequate description of 
the marvellous combination of genius, learning, and ability characteristic 
of our departed brother, or any fitting eulogium upon his life and charac- 
ter — were I otherwise competent, as I am well aware that I am not, to do 
justice to such a subject. 

Of his gifts and attainments as a lawyer and as an orator, not only this 
Bar, but the national forum and the legislative halls of the Commonwealth, 
and of the United States, have been witnesses; while his scholastic efforts 
on many varying occasions have been heard and read by admiring multi- 
tudes, whose remembrance of them is still fresh and full. And if, not re- 
lying only upon our own affectionate and perhaps partial judgments, we 
may trust the general expression of the press throughout the land, it is no 
unbecoming exaggeration to say that in the death of our friend the nation 
has lost one of the most gifted and distinguished lawyers and orators, and 
one of the most refined and accomplished scholars that have adorned its 
forensic, legislative, or literary annals. 

It is therefore becoming this Bar, whose forum has been the chosen arena 
of his labors, and whose members have been his most immediate associates 
throughout the greatest and most interesting portion of his life, to bear 
emphatic testimony of their appreciation of its acknowledged head and 
leader,— and to recognize the respect due to the community which suffers 
with them—in a more public celebration of his obsequies than has 
been generally customary. And in this view the committee have recom- 
mended the appointment of a member of this Bar to pronounce an eulogy 
upon the life and character of Mr. Choate, as suggested in one of these 
resolutions. ‘Those remaining are in accordance with the general course 
hitherto pursued when the Bar has been called upon to utter its tribute of 
affection and respect for the lamented dead, and need, therefore, no other 
allusion than to their adequate expression of the sorrow we feel, and of 
our appreciation of the loss we have sustained. 

Having been for more than twenty years after Mr. Choate came to this 
bar, his antagonist in forensic struggles, at the least, I believe, as frequent- 
ly as any other member of it, I may well be competent to bear witness to 
his peculiar abilities, resources and manners in professional service. And 
having, in the varied experiences of nearly forty years, not infrequently 
encountered some of the giants of the law, whose lives and memories have 
contributed to render this bar illustrious throughout the land — among 
whom I may include the honored names of Prescott, Mason, Hubbard, 
Webster and Dexter, and others among the dead, and those of others yet 
with us, to share in the sorrows of this hour,—I do no injustice to the 
living or the dead in saying, that for the peculiar powers desirable for a 
lawyer and advocate, for combination of accurate memory, logical acu- 
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men, vivid imagination, profound learning in the law, exuberance of lit- 
erary knowledge and command of language, united with strategic skill, I 
should place him at the head of all whom I have ever seen in the manage- 
ment of a cause at the bar. 

No one who has not been frequently his antagonist in intricate and bal- 
anced cases, can have adequate conception of his wonderful powers and 
resources; and especially in desperate emergencies, when his seemingly 
assured defeat has terminated in victory. 

His remembrance of every fact, suggestion or implication, involved in 
the testimony, of even the remotest admission by his adversary — his ready 
knowledge and application of every principle of law called for at the 
moment — his long forecast and ever watchful attention to every new 
phase of the case, however slight —his incredible power of clear and 
brilliant illustration — his unexampled exuberance of rich and glowing 
language — his wonderfully methodic arrangement, where method would 
best serve him, and no less wonderful power of dislocation and confusion 
of forces, when method would not serve him —his incredible ingenuity in 
retreating when seemingly annihilated, and the suddenness and impetuos- 
ity with which, changing front, he returned to the charge, or rallied in 
another and unexpected direction — and the brilliant fancy, the peerless 
beauty and fascinating glow of language and sentiment, with which, when 
law and facts and argument were all against him, he could raise his audi- 
ence above them all as things of earth, while insensibly persuading it that 
the decision should rest upon considerations to be found in higher regions, 
and that a verdict in his favor was demanded by some transcendant equity 
independent of them all, at times transcended all previous conceptions of 
human ability. 

In manner and deportment at the Bar, as everywhere, our deceased 
brother was not only unexceptionable, but an eminent example of what a 
lawyer should be. Always dignified and graceful in his bearing towards 
his professional brethren, and deferential to the court, and always self- 
possessed in the stormiest seas, his intensity of language being, as I ever 
thought, the effect of a strongly excited imagination, combined with 
peculiar nervous energy, rather than those arising from otherwise deep 
emotions or excited teelings—he rarely permitted himself to indulge 
in personalities, and never in those of an offensive and degrading nature, 
the indulgence of which is ever to be deplored as alike discreditable 
to the individual and the profession, of which for the time being every 
advocate should feel himself to be the public representative. 

Nor can I leave this theme without thus publicly reaffirming, what it has 
been my constant pleasure to say of him throughout all our long years of 
exasperating conflicts, that he was the best tempered and most amiable man 
in controversy whom I ever encountered; nor will I hesitate to add that 
his example has at times winged the arrow of self-reproach that it was not 
better followed. 

Of Mr. Choate’s power and attainments as a scholar, so conspicuous and 
extensive, I forbear to speak further than to say that the Bar of the whole 
country owes to him the debt of gratitude for exhibiting an example so 
illustrious of the strength, dignity and beauty which forensic discussion 
may draw from the fields of literature and art, with whose treasures he 
often adorned his arguments in rich exuberance, though never with the 
slightest savor of pedantry or affectation. 

i shall not venture farther, Mr. Chairman, in any attempt to elucidate 
the talents, acquirements and character of our departed brother, but leave 
the broad theme to happier tongues and pens. 
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We have fought many hardly contested forensic fields, but ever met, as 
I trust and believe, on neutral ground, in mutual, cordial good-will — and 
many are the delightful hours I have passed in his society — in the enjoy- 
ment of his genial nature, fascinating exuberance of fancy and learning, 
and exquisite wit; but the silver cord is loosed, the golden bow! is broken, 
and the wheel broken at the cistern, and it is only left for me to lay a 
worthless, fading chaplet on his grave. 

With your leave, Mr. Chairman, I will ask the Chairman of the Sub- 
Committee, by whom the resolutions were prepared, to read them. 


SPEECH OF MR. LUNT. 


Hon. George Lunt, chairman of the sub-committee, spoke as follows : 

The Committee to whom was entrusted the delicate duty of preparing 
resolutions suited to this occasion of extraordinary grief and solemnity, 
present them to the assembled Bar with extreme diffidence. It is usual 
and proper, at such times, to recall to memory some of the more striking 
traits of the departed, so that the common sympathy, as it intermingles, 
may thus be enhanced, as it were concentrated from a common point of 
view. But it is no easy task to analyze and describe with precision a 
character like that of Mr. Choate. As the most priceless jewel of nature 
flings its gleams in every direction, so his many brilliant and engaging 
qualities seem to prevent the selection of single features as among his most 
remarkable characteristics. I should say that his peculiarity consisted in 
his being a very great man,— one who began life with the most extraordi- 
nary endowments of nature, becoming more and more admirable in them- 
selves and valuable to mankind by the most assiduous cultivation — making 
him equal to every occasion as he rose to it, growing brighter and nobler, 
until he took his acknowledged and appropriate place, and other men 
fell into their own. 

Probably no young man of this country has ever acquired a reputation 
so remarkable and so extensive. Men a little in advance of him in years 
have told me that his fame as a school-boy at the academy was brought to 
them in distant colleges. His own college course was an inexplicable 
wonder to his contemporaries. And to the very last his range of thought 
was so vast and varied, and his style of oratory adapted to it was so utterly 
different from that of any other human being, that he never addressed 
himself to the public without exciting a certain amazement as well as ai- 
miration —as if a prophet, conscious of images invisible to other eyes, 
were uttering the voices of inspiration. And though his professional suc- 
cess was absolutely complete, and though his attractive personal qualities 
won the universal heart, I think such a man only reaches the consumma- 
tion of his fame in the grave. And now, how petty will seem the things 
which derived their interest and importance from the light and heart 
of his genius! 

Of those who have cultivated deliberative eloquence as an art, no doubt 
there have been others his equals, possibly in some respects his superiors. 
And though his style of oratory, in its composition, could scarcely be com- 
pared with anything except the grand and lofty periods of Milton in his 
works of prose, yet it had many of the characteristics of Burke, whom he 
admired, and of another great man of our own country — Fisher Ames — 
whom no successor has surpassed. But at the bar, when and where was 
there ever one like him in the union of all things which constituted his 
power, and gave him that sort of magnetic influence, felt by all who ap- 
proached him, and which courts, juries and audiences so often found irre- 
sistible ? It was in this, I feel disposed to say, that Mr. Choate was the 
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most peculiar,— that his soul imbued his thoughts and gave them life and 
action,— and to him more than to any man, and now with sad significance, 
are applicable those descriptive lines of Dryden : — 
“A fiery soul that, working out its way, 

Fretted the pigmy body to decay, 

And o’er informed the tenement of clay.” 
For his soul became incorporated, as he spoke with his living presence, 
and he had enough of the spiritual element for a whole generation of ordi- 
nary members of the bar. 

With your permission I will read the 


RESOLUTIONS. 


Resolved, That the members of this Bar, submissively and solemnly 
acknowledging the dispensation of Divine Providence, in removing by 
death their late eminent leader and beloved associate, the Honorable Rufus 
Choate,— recognize that mournful event with emotions of the profoundest 
sorrow, and sincerely feel that no language could adequately express their 
exalted estimation of his character as a lawyer, a citizen and a man, or 
their affectionate respect and veneration for his memory. 

Resolved, That the professional character of our departed brother ex- 
hibited the rarest and most admirable qualities, seldom if ever before so 
singularly united in the same person; that while unrivalled in all the 
learning of the law, entirely familiar with the principles, the doctrines and 
the philosophy of the science to which his life was devoted, and thorough- 
ly acquainted with the minutest requirements of its practice, the manly 
strength and capacity of his intellect were combined with a grace, an ele- 
gance anda brilliancy of conception and expression totally unexampled ; 
that while he brought to the pursuits of his profession the most extraordi- 
nary quickness and clearness of apprehension, and the best faculties of 
sound and solid reasoning, these incomparable powers were brightened and 
enriched by a facility and fertility of illustration no less remarkable, drawn 
from nature, art, literature, the resources of his own imagination, and the 
Scriptures which he so loved and reverenced ; and by a spontaneous flow 
of impassioned and matchless eloquence, which animated, instructed and 
inspired reason —captivating it, yet subject to it— using the noblest lan- 
guage in which thought could clothe itself, varied often, and enlivened by 
a quaint and original felicity of expression, which cheered the gravest 
proceedings, while it illuminated his meaning — showing him, confessedly, 
among all men, the very genius of the Bar; yet with all its amplest trea- 
suries of knowledge at his command, by the exercise of a power of appli- 
cation, not usually attributed to genius, and by habits of careful and labori- 
ous study, in which no man surpassed and few equalled him — manifesting 
areal and most earnest s oouie ie every case entrusted to him, to the 
smallest indifferently with the largest, by a sort of resolute instinct of na- 
ture, but which always codperated with principle, and was sustained by it 
— thus, always doing justice to his client, himself and the occasion, and 
never found even partially unprepared — but before a single judge, with 
no audience, upon a question claiming little public interest, as learned, as 
eloquent, as choice, copious and accurate in language, and equally as “ fer- 
vent in business,” as if surrounded by an admiring crowd, so often kindled 
by the thrilling utterance of his lips—for he was still there, doing his duty 
— his vigor, his fire, his zeal ever the same — so that it was the spirit of 
the man within which led him on, and made him true to all time and place, 
and thus able to turn time, occasion, circumstance, all things, to the im- 
mediate and overpowering purpose which impelled him, as few men are 
impelled, to do with his might whatever his hands found to do. 
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Resolved, That while looking to him constantly as one of the great lights 
of the profession — honoring him without reservation as its unquestioned 
leader, with recollections full of that enchanting eloquence which always 
fascinated by a freshness, a brilliancy, an ardor and an originality peculiar- 
ly its own, and of a learning equally sound, extensive and ready — always 
gathering new stores by the unceasing study and reflection of every day 
— our long association with him, in the kindest, most agreeable and most 
friendly relations, as members of the Bar, and in the ordinary intercourse 
of life, recals the impression of his personal characteristics with vivid dis- 
tinctness and poignancy at this moment of severe and unaffected grief; 
and revives him in our memory as, of all men whom we have known, one 
of the most truly amiable and estimable; and with hearts overflowing with 
the sense of that amenity and unforced courtesy — now buried with him 
forever — so graceful and uniform, since it was a part of his very nature — 
of that transparent tenderness of feeling peculiarly distinguishing him and 
an unassuming kindness of demeanor, rendered to the lowest equally with 
the highest in his company — showing him humane and true to humanity 
in the broadest acceptation of the word, as he was profoundly interested 
in all which might concern a man — and though without any of the famil- 
iarity which lessens, yet equally at home with the humblest and most cul- 
tivated, and in the poorest as the grandest place; and everywhere and in 
all companies free from the slightest indelicacy of expression, and appar- 
ently unconscious of it by a certain innate nicety of mind — and grateful- 
ly remembering him as a true gentleman, because gentle both by nature 
and culture, and as the highest ornament of his profession and an honor to 
his race, we cherish his memory with an affection, admiration and respect, 
scarcely to be disturbed in this generation by another example of cuales 
and gifts so noble and extraordinary, as to make him in many singular 
respects — in genius, learning and eloquence — in perfection of the reason- 
ing powers, and taste, fancy, and imaginative faculties not often in con- 
cord with them; and in fidelity to his client and his cause never excelled 
— justly entitled to the reputation, likely to become still more extensive, 
of the marvel of his time. 

Resolved, That, while the decease of this great and excellent man is 
universally regarded by this community as an irreparable calamity, to be 
only aan by experience, as we become more and more sensible of a 
vacant place so difficult worthily to fill—the loss to the Commonwealth 
and the nation cannot be too keenly deplored; that as a citizen of the 
State and of the United Republic, his whole life evinced that wise interest 
in and generous devotion to public affairs, becoming his station, profession, 
character and understanding,— discussing them before the people on suit- 
able occasions, with a spirit and a power of thought and language seldom 
equalled — thus affording the strongest and surest pledge of an honest and 
unflinching patriotism, which won for him, even from those hostile to his 
opinions, a confidence in his political integrity seldom felt or granted to a 
statesman by those opposed to him; and that while the public services 
rendered by him in the past entitle his memory to our veneration, we may 
well anticipate future exigencies of the country, when to miss the invalu- 
able aid of such an illustrious counsellor, guide and omnes will be only 
to renew our grief, as we look in vain for that steady and shining light now 
so prematurely and sadly extinguished. 

?esolved, That the members of this Bar, sorrowfully and respectfully, 
beg leave to tender to the bereaved family of their lamented friend the 
most heartfelt sentiments of condolence and sympathy; and feeling that 
the occasion rarely arises in which private grief 1s so deeply and justly 
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shared by all, and peculiarly by their own profession, they ask permission 
to unite with the family of their departed brother, in attending his remains 
to their last earthly resting-place. 

Resolved, That a eulogy be pronounced at such convenient time as may 
be hereafter determined upon, and that Hon. Caleb Cushing be invited to 
deliver the same before the Bar. 

Resolved, That these resolutions be presented to the Supreme Judicial 
Court of this Commonwealth, with a request that they be entered upon 
its records. 


REMARKS OF MR. SIDNEY BARTLETT. 


Sidney Bartlett, Esq., seconded the resolutions in the following words : 


Mr. CHarrmMan :— It is with some distrust that I can bring myself to 
speak of Mr. Choate. His great qualities, those that made his name im- 
perishable among us were patent, known familiarly to all. To rehearse 
them would be hardly to swell the great tide that is bearing his reputation 
to other generations. But more than a quarter of a century of his life 
and my life have been actively passed in the same pursuits, in the same 
forum, and perhaps I may fitly bear my testimony to some of his graces, 
and virtues less publicly known, which won for him so entirely the good- 
will, the respect, and the attachment of the bar. 

And foremost among these I place his imperturbable good temper. How 
with his emotional nature — or, at least, with a nature so capable of pro- 
ducing the deepest emotions in others —he could have passed unfretted 
through the long and earnest conflicts of the bar, may well be the subject 
of admiration and wonder. It may have been matter of discipline. It 
may be that he wisely foresaw the great influences upon his own pour Ten 
and that of others which a careful government of himself in forensic con- 
tests would bring with it; it may be that, to succeed in swaying or regulat- 
ing the passions or sentiments of others, he felt that it was vital to be able 
to control his own; it may be that it was a gift, heaven-sent, one the use 
of which carried with it a natural enjoyment —from whatever source it 
originated, all of us who knew Mr. Choate, all who have been connected 
with him as antagonists or associates, rarely or frequently, have had reason 
at all times to feel how much of comfort, nay, of happiness, they owed to 
his amiable conduct and manners. Of his ready, swift and tuneful tongue, 
it may with truth be said that, 

——— ‘bold in virtue’s cause it spoke, 
Yet gentle concord never broke.” 

But it would be unjust to Mr. Choate to say that the fond regard in 
which he was held by his associates was founded upon his amiable bearing, 
or his courteous manners. Those manners sprung from or influenced ac- 
tively and largely a practical kindness. All of us engaged in the perplex- 
ities of our arduous profession, know to how great an extent toil and care 
may be lessened or alleviated by mutual concessions which bring with them 
no loss or disadvantage to clients, and I will venture to say that none of us 
ever sought such relief in vain from Mr. Choate. Indeed, beyond the 

rofession, to all who sought his good offices in all proper ways, he lent 
imself with a facility tint that it almost seemed careless. 

So able, so learned, so eminent, it might have been pardoned to Mr. 
Choate had he at some time shown a sense of that eminence, and indicat- 
ed by his bearing and conduct the estimate in which he held himself in his 
intercourse with others; but natural or possible as such a weakness may 
have been, it had no place in Mr. Choate’s career. 
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To the youngest and humblest of his brethren he carried himself with a 
freedom from arrogance and with a kind familiarity that won from them, 
and all, a personal attachment which will be as enduring as their mem- 
ories. 

These, Mr. Chairman, are some, not all, of the winning and gentler 
characteristics of our departed brother. Allied as they are to such large 
faculties and wide attainments, they contribute to make us feel this great 
loss as peculiar and personal to us. But our grief is lessened when we 
regard the lengthened period during which we had enjoyed his society, 
felt his influence, and when we consider how much he has accomplished to 
elevate, instruct and charm his generation, may we not well say — 


‘“* Soldier, go home — with thee the fight is won.”’ 
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OF MR. F. B. CROWNINSHIELD. 








REMARKS 


Mr. Crowninshield said that although for many years he had retired 
from the bar, he trusted that the excuse for his speaking would be his in- 
timate acquaintance with Mr. Choate. He remembered Mr. Choate per- 
haps longer than any member of the bar. It was now twenty-nine years 
since he entered Mr. Choate’s oflice in his native town of Salem as a stu- 
dent, and when he came to Boston they were associated in business for 
twenty years. He remembered his whole career, and must be pardoned 
for saying a few words concerning his professional character and habits. 
During Mr. Choate’s whole career, in so many interruptions, so many 
anxieties, engagements and distractions, he never heard an unkind word 
pass his lips, either to the speaker or to any student in his office. No man 
ever had a kinder heart or a more amiable disposition. If any unpleasant 
expression was ever used towards him in the heat of argument, the slight- 
est trace of ill-feeling would not zemain in his heart on the next day. Mr. 
Choate had a great love for his profession. It need only be said, on the 
part of the applicant for his friendship, that he was a student of the law, 
to secure his way to his heart. He was entirely free from all envy. No 
man ever made an able argument at the bar, that Mr. Choate did not ap- 
preciate it, and take even greater interest in it than the immediate friends 
of the successful advocate himself. No man had less occasion to repeat 
the beautiful prayer of the liturgy, “from envy, hatred, malice and all 
uncharitableness, good Lord, deiiver us.” The great learning of Mr. 
Choate was never sufliciently appreciated beyond the limits of the bar. 
His industry was indefatigable. He prepared the smallest case in the 
same complete manner with the largest. Let no imitator of the deceased 
imagine that he is following him unless he brings himself down to the hard 
work of the profession. Mr. Choate was a man of great legal learning. In 
the discussions of the dry details of law, he was not unworthy to be compared 
with Lord Coke, and in brilliant dissertations upon commercial law, he could 
almost rival Lord Mansfield. As a lawyer he was worthy to stand by the 
side of those American jurists, Pinckney and Parsons. Mr. Choate was 
once engaged with Mason, as junior counsel, in the conduct of a case in- 
volving intricate questions of the law of real property. After Mr. Choate 
had got through his argument, Mr. Mason said the subject had been ex- 
hausted. He had nothing to say. 

Mr. Crowninshield concluded by observing that although our friend had 
died ten years before the time allotted in the Scriptures, it was some satis- 
faction to know that he had not exhausted his intellectual powers. No 
cloud obscured the glorious setting of that brigkt luminary. His sun went 
down in a cloudless sky ; his mind was as unimpaired as at the beginning. 
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ADDRESS OF MR. RICHARD H. DANA, JR. 


Mr. Chairman: By your courtesy, and the courtesy of the committee 
of this bar, which never fails, I take a place which neither my years nor 
my position entitle me to, for the reason that in a few hours I shall be 
called upon to take my leave of the bar and of my home. I cannot do that, 
sir, however inappropriate it may be on my part—I cannot do that without 
rising to say one word of what I know and feel upon this sad bereave- 
ment. 

The great pressure which has been upon me in the last few days of my 
remaining here has prevented my making that kind of preparation which 
the example of him whom we commemorate requires of every man who 
addresses an audience upon a great subject. I can only “ speak right on” 
of what I feel and know. “The wine of life is drawn”—the “ golden 
bowl is broken”—* the age of miracles has passed” —“ the day of inspiration 
is over”—the great conqueror, unseen and irresistible, has broken into our 
temple and has carried off the vessels of gold, the vessels of silver, the 
precious stones, the jewels and the ivory, and likg the priests of the Tem- 
ple of Jerusalem, after the invasion from Babylon, we must content our- 
selves with serving vessels of wood and of stone and of iron. With such 
broken phrases as these, Mr. Chairman, we endeavor to express those 
emotions becoming this hour of our bereavement and this hour of our 
darkness. 

Perhaps these expressions are not altogether just to the living. Talent, 
industry, eloquence, and learning there are still, and always wiil be, at the 
bar of Boston. But if I say that the age of miracles has passed, that the 
day of inspiration is over, if I cannot now realize that in this place where 
we now are—that here, the cloth of gold was spread and a banquet fit for 
the gods—I know, sir, you will excuse it. Those who live and survive him 
will excuse it. For I feel as one who, like the youth of whom Words- 
worth speaks,— 

‘* Has by a vision splendid 
Been on his way attended, 


And now perceives it die away, 
And fade into the light of common day.’’ 


Sir, I speak for myself, not for others ; but Ican truly say without any 
exaggeration, taking for the momenta simile from that element which he 
loved as much as I love it—though it rose against his life at last—that, in 
his presence, I felt like the master of some small coasting craft that hugs 
the shore, and has run up under the lee to speak a huge homeward bound 
Indiaman, crowded with faces of various climes, and freighted with silks 
and precious stones, and costly fabrics, with skysails and moonsails spread 
to the breeze, with the nation’s flag at her mast, navigated by the myste- 
rious science of the fixed stars, and not unprepared with weapons and 
ornaments of defence. It has already been ail by others—I loved him ; 
and in this, I say no more than all are ready to say who knew him, and 
especially the young. Who ever knew him to lose temper? Who ever 
heard from him an unkind word? And this is all the more strange from 
his great exuberance of magrage- His splendid talents as an orator 
need no commendation here. The world knows so much. The world 


knows perfectly well that juries after age have entered their verdicts 


for Mr. Choate’s clients, and that the court has entered them upon 
the issue. The world knows how he electrified vast audiences; but, the 
world does not know, though it knows better now than it did, and the testi- 
mony of those better competent than I am will teach it, that his fame here 
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rested not merely upon his eloquence, but principally upon his philosophic 
and dialectic power. I appeal to those gentlemen who are entitled to pro- 
nounce upon it, whether or not his greatest triumphs were not those where 
he addressed the bench in single earnest discussion upon a question of 
law—without jury—where all depended upon philosophy and dialectic 
skill and his master logic. I appeal to gentlemen entitled to judge, if in 
such relations he did not exhibit the most striking characteristics of his 
mind as a whole. 

But, sir, I will not dwell upon that point. He was, in two words, an 
unique creation. He was a strange product of New England. Benjamin 
Franklin, John Adams, Daniel Webster, and Jeremiah Mason seemed to 
be the natural products of the soil; but to me, this great man always 
seemed, not as having an origin here in New England, but as if by the 
side of our wooden buildings or by the side of our hard, cold, time-enduring 

anite, there had risen like an exhalation, some oriental structure, the 

omes and glittering minarets of the Eastern world. But this beautiful 
fabric was, strange to say, reared and founded upon a rock; we know he 
digged his foundation deep, and laid it strong and sure. 

One peculiarity of his nature was his extraordinary esthetic capability. 

He had dialectic power, was a great logician, and a man of great learn- 
ing, and could put his hand upon any Massachusetts case as quickly as the 
judge who gave the opinion at the same time, even under the excitement 
of the moment. I should hardly compare his mind on the point of mere 
force of understanding (and, indeed, would not have tolerated such a 
comparison), with Daniel Webster; and yet I think we have a right to 
say, that, in his wsthetic nature, he possessed the imaginative element, 
something to which the characters of Franklin, Adams, Mason, and even 
Webster were strangers. 

But I ask pardon of the bar and of yourselves. I am not desirous of 
making these comparisons. I need not repeat, sir, Rufus Choate was a 
great lawyer, a great jurist, a great publicist ; and more than that—and I 
speak that which I know—his nature was strongly and sincerely poetic. 

e loved poetry ; it was not an accomplishment, something which he could 
ae on and off, but it was born with hin—I will not say died with hin— 

ut is translated with him. 

Shakespeare was his great author; I would have defied any Shakes- 
pearian scholar to refer to any passage of Shakespeare that Mr. Choate 
would not have recognized instantly. Next to Shakespeare, I think I have 
a right to say, he owed more than to any other poet, to Wordsworth. He 
studied him before it was the fashion, or before his position had been 
vindicated. 

Then he was, of course, a great student of Milton, and after that, I think 
that those poets who gained the affections of his youth and wrote when he 
was young—Byron, Scott, Coleridge, Southey, had his affections chiefly ; 
though of course he read and valued and studied Spenser and Dryden, 
and as a-satirist and a maker of epigrams, Pope. ‘This love of poetry 
with him was genuine and true. 

He read and studied always, not with a mind to make ornaments for his 
speeches, but because his nature drove him to it. We all know that he 
was a fine Greek and Latin scholar, was accurate, never made a false 
quantity. Whoever detected him in a misquotation? He once told me 
he never allowed a day to go by that he did not write out a translation 
from some Greek or Latin author. 

This was one of the means by which he gained such great power of lan- 
guage. Of Cicero he was a great student, particularly of his ethical and 
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philosophical writings. But Greek was his favorite language. One word 
more, sir. It is not so generally known, I suppose, of Mr. Choate, that 
certainly during the last ten years of his life, and whenever his engage- 
ments to the law allowed it, and the enlarging of his scholarship permitted, 
he gave his thoughts to those great, noble and elevating problems which 
relate to the nature and destiny of man, to the nature ot God, to the great 
hereafter, recognizing, sir, that great truth that “the things not seen are 
eternal.” He studied not merely psychology ; he knew well the great 
schools of philosophy ; he knew their characteristics, and read their lead- 
ing men. 

I suspect he was the first man in the community who read Sir William 
Hamilton, and Mansel’s great work on “ The limits of Religious Thought ;” 
and neither of the chairs of Harvard or Yale was more familiar with the 
English and German mind, and their views on this great problem, than 
Mr. Choate. 

He carried his study into technical theology. He knew its genius and 
spirit better than most divines. But he knew in detail the great dogmas 
of St. Augustine, and he studied and knew John Calvin and Luther; he 
knew the great principles which lie at the foundation of the Catholic 
theology, and the institutions of the Evangelical school; and he knew the 
liberal or rationalistic writings of the Germans, and was familiar with their 
peculiar characteristics. 

And with all those persons whom he met, and who, he felt reasonable 
confidence had sufficient elevation to pursue these subjects, he conversed 
upon them freely. Beyond this, I do not speak. I only wished to allude 
to a few of the more prominent of his characteristics ; and I think it pe- 
culiarly gratifying that he had that elevation of mind sufficient to grapple 
with the greatest of all subjects. 

He has gone from us, and we must do what we can to honor him. I 
owe an apology for taking up so much time. I have spoken from the ful- 
ness of my heart. I meant to have spoken of his studies of the English 
prose writers, of whom he preferred Bacon first and Burke next. He 
stood before us as an example of eminence in science, in erudition, in 
honor, in generosity, in humanity, in every liberal sentiment and every 
liberal accomplishment. 


REMARKS OF GOVERNOR BANKS. 


Governor Banks, who was present, spoke as follows: 


Mr. Chairman: Gentlemen who have spoken of the deceased brother of 
your bar, have alluded to him particularly with reference to his great 
capacity, his great success, and his great honors as a member of the bar. I 
had not, sir, the privilege and pleasure of knowing much of him in this 
relation. But I should think it a great injustice to the memory of the 
deceased, if reference only to his strength and power here were made on 
this occasion, when his memory is more or less largely and truthfully to be 
celebrated. 

I rise, therefore, sir, not to allude in any way to his success in this field 
of his talents, but to speak of him as a citizen of the Commonwealth and 
the nation, in another, and equally important particular. It was my pleas- 
ure to know Mr. Choate in his early life, not as a member of the Legisla- 
ture, but as one who participated in its deliberations, and very much and 
very justly guided its conclusions. The first recollection of him which I 
have, and, indeed, almost the first acquaintance which I made with any 
citizen of the Commonwealth, not in my own immediate neighborhood, 
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was when he appeared as counsel before the legislative committees. I 
listened with pleasure to what has been said of his power before a jury, 
and particularly of the beauty and power of reason which he displayed in 
his arguments before the judges alone ; yet, after all, I believe that the 

reat feature of his power was exhibited before the committees of the Leg- 
islature, where his reason, his argument, his wit, his general temperament, 
bore most powerfully upon the minds that controlled the Senate of the 
Commonwealth, the Representatives, and the Executive, in their action on 
the great questions submitted to them. 

I desire to say —althotgh it may seem an intrusion — because it 
good for the men who shall come after us to know, that when a man does 
his work well and truly, his efforts are to be celebrated, and his name to be 
revered — and I speak with the respect due to men in other professions — 
I can without exaggeration say, that in two or three respects there isa 
better example in the character and career of Mr. Choate than in that of 
any man in our community in these times. In mentioning them, sir, let 
me say, that I have had no opportunity whatever, in the press of other 
duties, to follow that example of preparation set us by him, to which allu- 
sion has been made. ‘The first, sir, to which reference has already been 
made by several gentlemen, was the uniform kindness and affability which 
characterized his demeanor. It was no schooling of temper, it was no 
absence of power, it was no courtesy wrung from him out of mere conces- 
sion to what men call the rules of good-breeding; it was that spirit im- 
planted not so much in man as in woman, which makes the children of a 
common Father kindly to each other ; it is the love which attaches men to 
the memory of Mr. Choate now, and attached them when he was still living 
among us; it was the power of affection that carried with him everywhere 
the kindness which he exhibited to all people. 

He spoke to me, sir, almost the first kind word I can say that ever 
touched my heart, outside of my own immediate circle of friends, when he 
knew me not, and when I scarcely knew him. How well dol remember, 
when a member of legislative committees, sitting, after a tedious session, 
as the evening shades closed in upon a cold winter night, when every- 
thing was gloomy and dull, how, as he entered the room, that instant light 
broke in upon every member's and spectator’s face, as he turned to the 
door where Mr. Choate appeared. It was not so much that which beamed 
in his countenance, as the recollection of that kindness of spirit, that felicity 
of illustration, and that pregnancy of wit, which was more than wit, and 
even more than reason, which he exhibited in the smallest circle, as before 
the court or jury, in the presence of the bar, or before the multitudes of 
our people assembled to hang upon his lips. 

We think too little of this power of love in moving meu. I think history 
will bear me out in saying, that there has never been a man who has had 
the power to sway the multitudes of men, to stamp his own opinions upon 
the history of his time, who did not have this power of attaching, through 
kindness, the nature of other men to him. And therefore I speak of this 
good-nature in Mr. Choate, not as a distinguishing trait of individuality, 
not as a good thing in man, but as an element of greatness — let me say, 
the truest and highest characteristic of power that man exhibits. 

I have met Mr. Choate where the passions of men are more stirred, 
where their jealousies are more deeply excited, where they scarcely allow 
themselves to look upon each other with the ordinary respect and trust ; 
and in those circles 1 have seen in Mr. Choate a never-ceasing exhibition 
of this characteristic. And of all the men I have ever known in my life, 
I have known but one that approached him in this respect — a member of 
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the bar, deceased some years since, in whose oflice I had the honor to be 
enrolled as a student. I allude to the friend and associate of Mr. Choate, 
a son of the same county, pursuing, in a great degree, the same course of 
study, though differing from him in many respects, the Hon. Robert 
Rantoul, Jr. By him alone I have known Mr. Choate to be equalled in 
this element of true greatness —a regard for the feelings and rights of 
every person, however lowly or however great. 

In another respect Mr. Choate’s example is one for all time. I do not 
desire to speak of him as a perfect man; but in these things it seems to 
me he is the fitting example of the young for the future. No man who 
has seen Mr. Choate can doubt his capacity for every occasion. With the 
brillianey of his wit, the power of his logic, the discrimination of character, 
which seemed to lay the whole world of mind before him — and he had 
that power more than any other man I have ever known, and that of 
being prog d armed for every emergency on the spur of the moment — 
with all this, he had the power of an untiring industry, which, it seems to 
me, Mr. Choate exhibited to a greater extent than any other man of our 
own time, or any man in our past history of whom I have had knowledge. 
And it was his belief, as an illustration of the beneficence of God, that no 
genius could compensate for that industry which it was necessary for him 
to bestow in order to do the greatest good with the powers which God had 
given him. In this regard his life should be remembered as befitting, and 
the highest example for, the young men of our country. 

In his fidelity to what he thought his duty, he never discriminated 
between the lowly and unknown and those who were elevated and power- 
ful. In his cases at the bar, as you know, he did not discriminate between 
those which were unimportant, as regarded the material results, and those 
in which higher pecuniary interests were involved, provided they were 
alike important in the principles to be determined. And so with regard 
to every thing in which he participated in the Legislature of the Common- 
wealth. There was no distinction made by him between that which was 
light and that which was weighty ; but, with a fidelity which should mark 
his name so long as the memory of man shall treasure the great traits of 
the children of the common Father, he did his best and his all in behalf of 
every interest that was committed to his charge. 

He united the highest scholarly culture with the most manly, the most 
careful, the most practical and invincible common-sense that I have ever 
seen exhibited anywhere. These traits have already been alluded to. I 
attest the exhibition of these great qualities in the theatre of which I have 
spoken. And this is a moment when we ought to look to the possibility of 
these great qualities. Who shall underrate the power of that felicity of 
illustration which draws its strength to whatever avenue of human pur- 
pose that may be open to the human mind? And who shall underrate 
the power of that practical common-sense, which seems to penetrate where 
brilliant intellect will not go—which is the instinct of human nature, which 
we share, not in common with our own race only, but with the brute and 
material creation of the universe. Looking with proper respect to the 
men of all professions in the pr owe’ § he seemed to achieve this combina- 
tion, certainly more than any other I have known. 

What, sir, may seem to have been short-coming in his mind, in the 
judgment of some of our people, seems to me to have sprung from his 
fidelity in his chosen pursuit in life. He had devoted himself to the bar. 
It is conservative in its opinion. He believed in it religiously, accepted its 
conclusions religiously. He was not principally a public man; he never 
scaled those difficulties, or undertook those labors, which surround, and 
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embarrass, and sometimes destroy, men in those pursuits. And therefore, 
when we judge of him in his philoso hy, and religion, and all his opinions, 
we must look to those influences by which they were moulded. And 
who shall say, when God has so organized a human family, that every 
- man is the better for every other man, that he who stands truest in life 
has failed in his duty, although his conclusions may not be entirely accept- 
able to us ? 

There are many things else, sir, that I would be pleased to say, but I 
know it would not be proper to trespass further upon your attention, and 
it would give me greater pleasure at another opportunity to conclude the 
remarks which I have to make. 

I have said thus far with respect to the memory of Mr. Choate, be- 
cause what had been remarked seemed to come only from those who had 
known him at the bar. And I would only add that whatever mistakes 
he may have made, or we may hereafter make, there should be a time 
when we should be willing to forget everything, and upon the confines and 
brink of the grave, look into the vaults of eternity with the same love and 
affection which our departed and most distinguished brother certainly 
would have done for us, as he did for all men. 


LETTER FROM MR. B. R. CURTIS. 


The following letter was read by Mr. H. P. Curtis, — 
Newport, July 18, 1859. 


Cuarves P. Curtis, Esq., Chairman of the Meeting of the Bar of 
Suffolk. 


Dear Str:— An imperative necessity will prevent me from being 
resent at the meeting of the bar to-morrow, which, I understand, is to be 
field for the purpose of paying some fitting tribute of respect to the 
memory of him whose loss we deplore. How great that loss is to our pro- 
fession, to this community, and to our country, the members of this bar 
best know and can most justly estimate. For we, of all men, best know 
and can most justly estimate the qualities and attainments and labors, 
which made him so conspicuously useful. And we, of all men, have most 
often felt the charm of that gentleness and kindness, which no contest ever 
seemed to ruflle, into which no victory ever infused a trace of arrogance, 
and no defeat a drop of gall. 

Yet, with all our knowledge and appreciation of him, I believe most 
of us find it difficult even to recall to ourselves what he was. Some con- 
spicuous things we easily remember. His extraordinary general cultiva- 
tion, extending over great fields of learning, in some of which I believe 
his knowledge to have been deep and accurate ; — his use of" that great 
instrument of speech, the English tongue, to color the nicest shades of 
meaning, or draw the sharpest lines of thought, or rouse or allay the emo- 
tions of the human heart;— his rhetoric founded on profound study of 
the art and of his own capacities for its use; his animated and persuasive 
action, and his skilful use of a voice naturally good; these have been too 
often witnessed and felt by great assemblies of our countrymen, not to 
recur to all minds with the mere mention of his name; and when to these 
is added an imagination of great richness and activity, and consequently 
of vast suggestive power, we can remember, but those who have not 
heard him can form but a faint conception of the effect his oratory pro- 
duced. 
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It is generally supposed that such attainments and qualities are never 
united with much depth of learning in the law, nor with any extraordi- 
nary logical power. However rare the union may be, it certainly existed 
in him. His logic was never formal, never designedly made conspicuous, 
and its order and method often differed from those which other trained 
minds would have adopted; but it was keen, well compacted, founded on 
clear perceptions of the relations of the ideas or facts to which it was 
enpllel, and it was assisted, without being oppressed, by that great sug- 
gestive power which his brilliant and richly stored imagination supplied. 

I have no doubt he had studied the common law laboriously in the 
early years of his professional life; and his great and varied practice was 
to him the daily occurring occasion for widening and deepening his legal 
learning. I came to this bar at the same time and in the same year, 1834, 
when he removed to this city, and for a period of nearly five years I have 
constantly had opportunities of estimating him as a lawyer. Viewed 
merely as a lawyer, I think he was in the front rank of the greatest I have 
known. Some, I think, have excelled him in knowledge of the older 
parts of the common law, particularly of those which relate to real prop- 
erty ; some of them have been more deeply imbued with equity jurispru- 
dence, to which few of as can be said to have been regularly trained ; 
others have seemed to me to have been able to trace rules through 
obscure and devious ways up to their original sources and true propor- 
tions with more patient research and solid judgment; but if excelled in 
either of these particulars, how great and admirable were the stores of his 
legal learning, and how completely at his command for all the uses of his 
profession as an advocate. For, undoubtedly, it was in the trial and 
argument of causes that he best used his great and various powers. - His 
vigilance, his quickness of perception, his foresight, his knowledge of the 
laws of thought, and his sagacity as to the motives and conduct of wit- 
nesses, which enabled him to examine them with extraordinary skill ; his 
prudence, which did not prevent him from being bold and enterprising 
when he found prudence would be timidity, and the entire devotion of 
these and all his other great powers as a lawyer and an orator, without 
flagging for an instant, however protracted the trial might be; these 
formed a combination which I have not elsewhere seen, and which must 
be rare indeed. To his honor be it said, this devotion was not produced 
by a mere love of personal display, nor by any merely selfish motive. He 
had a true and just sense of his duty to those who entrusted their property 
and their reputation and liberty and lives to his care. He wanted the 
best thing done for the cause ; true, he was as indifferent as any lawyer I 
ever knew, whether he or his colleague did it. If I may judge from my 
experience, his colleagues always had the full benefit of his suggestions 
and assistance to aid them to do their part well, without a thought of 
the effect which it might have upon himself. We all know that the con- 
tests of the bar severely try the feelings of those engaged in them; that 
only true dignity of character, united with great and constant self-control, 
and assisted by much native gentleness and kindness, can carry any one 
through them with unvarying good temper and good manners. 

In looking back over the many forensic contests in which I have been 
engaged with Mr. Choate, as well as those at which, in another capacity, I 
have been present, I cannot recall one harsh word he ever spoke, or un- 
kind act he ever did. Of his playful sarcasm I have doubtless had my 
share, as others have; but if I was ever in the least degree disturbed at 
it, it was my own fault, and not his; for its playfulness was always as 
apparent as its keenness. Dignified, modest and gentle himself, he always 
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regarded the feelings of his brethren; and to the bench his manners uni- 
formly exhibited that respect which he felt for the office. 

It is not easy to conceive and feel that we shall see him and hear him 
no more. And while we deplore our own loss, we may, perhaps, be 
inclined to regret that he could not have been spared to enjoy in old age 
the dignity, and honor, and repose which are the just earthly fruits of so 
laborious and useful a life. But, in the words of an ancient judge, “ there 
must be an end of names and dignities, and of whatsoever is terrene.” 
Let us remember that his earthly end has come while his powers were in 
full vigor, and that our recollections of him will be obscured by no 
shadows of advancing age. With the simple habits which he seemed to 
have brought from his childhood, I have known him to retire to rest with 
the setting sun ; and now he has gone to his rest while his sun was still in 
the heavens, unclouded and shorn of none of its beams. 


I am, with great respect, 
Your obedient servant, 
B. R. Curtis. 


Hon. Benjamin F. Hallett then paid a brief tribute to Mr. Choate, lay- 
ing special stress upon the depth and sincerity of his religious sentiments. 
Almost the last public address made by Mr. Choate was a declaration of 
his faith in the truth and power of Christianity. When the most ana- 
lytical mind of his age thus gave in his adhesion, it became skeptics to 
pause and make humble inquiry; it seemed as if no one should dare to 
doubt. 

The resolutions were then unanimously adopted. 

On motion of Hon. C. J. Loring, it was 

Voted, That the Hon. Benjamin R. Curtis be requested, in behalf of 
this bar, to present these resolutions to the judges of the Supreme Judicial 
Court for the Commonwealth, at their next session in September, with a 
request that they be entered upon the records. 

Voted, That the District Attorney of the United States be requested to 
present these resolutions at the next session of the U. S. District Court, 
with a request that they be entered upon the records. 

Voted, ‘That the Chairman and Secretary of this meeting be instructed 
to present these resolutions to the family of the late Mr. Choate. 
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L Returned by 
Barnard, John M. (1) ‘Boston, Isaac Ames. 
Barnes, Adams G. |\Oxford, 18 Henry Chapin. 
Bates, Andrew E. |Boston, } Isaac Ames. 
Brown, John H. |\Marblehead, } George F. Choate. 
Bryant, Walter (2) | Dorchester, j George White. 
Burgess, Wm. H. (3) |Fall River, | 23, Edmund H. Bennett. 
Cook, Alexander 0. (4) |“ 28 a “ 

Cullen, Wm. (5) Milford, Isaac Ames. 

Cutting Machine Manf. Co. Boston, 3 - “ 
Elliot, Harrison ; + “6 

Ellis, Samuel F. ie é 9, : “ 

Fuller, Henry A. \Cambridge, . a “6 

Goodale, Francis E. | West Boylston, , ‘ Henry Chapin. 
Gore, Herrick Braintree, ‘ George White. 

Hall, Wm. F. | Boston, a Isaac Ames. 
Hancheti, Eben (Natick, Wm. A. Richardson. 
Hardy, Bartlett H. | Boston, ° ,  |Isaac Ames. 

Hill, Moses |Salem, :, George F. Choate. 
Johnston, John (4) Fall River, 28 Edmund H. Bennett. 
Keith, Luke 8. |East Douglas, ‘ iHenry Chapin. 
Long, Martin W.( 5) |Boston, Isaac Ames. 
Merry, Allen hx . ” “ 
Mowry, John |Leyden, Charles Matt 
mOwry; « | ° Warrant issued May 2, 1859, S$ Mattoon. 
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Mulligan, John A. ‘Boston, | June 1, Isaac Ames. 
Noros, Louis J. (3) Fall River, = 2 Edmund H. Bennett. 
Packard, Eunice W. |Boston, saac Ames. 
Pope, “—— at (di Lowell, , Wm. A. Richardson. 
Quinn, Patric ~ les , ; os : 
missed case) |Cambridge, : 
Ranney, ag } (6) |Boston, ‘ Isaac Ames. 
Rich, Wm, & Co. (7) | Worcester, ‘ Henry Chapin. 
Sets a M. — é 3, jHamund H. Bennett. 
Snelling, Joseph | Boston, re : saac Ames. 
Spofford, Wm. H. Georgetown, \George F. Choate. 
Starr, Wm. H. Roxbury, ¢ George White. 
Stevens, Isaac E. Marlborough, f Wm. A. Richardson. 
Wiley, Albert H. | Medway, George White. 
Williams, G. W. G. |Roxbury, “ “ 
Wood, Frank M. \Grafton, 
Wood, Stephen } 2 ee 
s We, A (8) New Bedford, 


FIRMS. 








Henry Chapin. 
{Edmund H. Bennett. 


| 
| 











(1) John M. Barnard & Co. 

(2) Late of the tirm of Bryant, Allen & Co., and also of West Boston Iron Foundry. 
(3) Louis J. Noros & Co. 

(4) Cook & Johnston. 

(5) Cullen & Long. 

(6) Wm. B. Ranney & Co. 

(7) Wm. Rich & Co. (Individual names not stated. 

(8) Stephen Wood & Son. 








